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SECOND DEED OF VARIATION 

THIS Deed is made at SitA,e7 on the It day of i'EV‘i ifV-- 7 2019 

BETWEEN Sydney Metro (ABN 12 354 239 602) of Level 43, 680 George Street, Sydney 
2000 ("Principal") 

AND Laing O'Rourke Australia Construction Pty Ltd (ABN 39 112 099 000) of Level 
4, Innovation Place, 100 Arthur Street, North Sydney, NSW 2061 ("Managing 
Contractor") 

RECITALS 

A. By a contract dated 24 November 2015 between Transport for NSW ABN 18 804 239 602 
("TilVSW') and the Managing Contractor ("Managing Contractor Contract"), TfNSW 
engaged the Managing Contractor to perform services for the Main North and North Shore 
Corridor Works Project. 

B. By deed dated 1 September 2017 between TINSW and the Managing Contractor ("First Deed 
of Variation"), TfNSW and the Managing Contractor amended the Managing Contractor 
Contract to add Portions 7A.1 and 7A.2 to the scope of the Managing Contractor Contract. 

C. By deed dated 24 November 2017 between TfNSW and the Managing Contractor ("Incentive 
Scheme Side Deed"), TfNSW and the Managing Contractor amended the Managing 
Contractor Contract to add an incentive scheme to incentivise the Managing Contractor to 
achieve early completion of Portions 7A.1 and 7A.2 and achieve completion for less than 
TfNSW's target cost for Portions 7A.1 and 7A.2. 

D. On 1 July 2018, the Managing Contractor Contract, the First Deed of Variation and the 
Incentive-Scheme Side Deed were transferred from TfNSW to the Principal pursuant to an 
order (order no. 2018) made under section 94 of the Transport Administration Act 1988 
(NSW) ("TAA"). 

E. The Managing Contractor and the Principal have agreed to amend the First Deed of 
Variation and the Managing Contractor Contract to (among other things) add Portion 7A.3 
to the scope of the Managing Contractor Contract, on the terms set out in this deed. 

THE PARTIES NOW AGREE as follows: 

1. Amendments to Managing Contractor Contract 

The parties have agreed to amend and restate the amended redline version of the Managing Contractor 
Contract which is attached to the First Deed of Variation so that, on and from the date of this deed, it is 
in accordance with amended redline version of the Managing Contractor Contract attached to this deed. 

2. Amendment to the First Deed of Variation 

(a) Each reference to "Portion 7A" in clauses 1, 2, 3, and 5 of the First Deed of Variation is 
amended to be a reference to "Portions 7A.1, 7A.2 and 7A.3". 

(b) Clause 1(b) of the First Deed of Variation is amended and restated as follows: 

"in respect of Portions 7A.1, 7A.2 and 7A.3, the amended redline version of the Managing 
Contractor Contract which is attached to this deed will solely apply to Portions 7A.1, 7A.2 and 
7A.3 to the exclusion of every term in the Managing Contractor Contract, other than subclauses 
2.7(b) and 2.8 and clauses 27, 28 and 32. 
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(c) Clause 2(d) of the First Deed of Variation is amended and restated as follows: 

"(d) clause 32 which will apply to all Portions (including Portion 7A.1, Portion 7A.2 and 
Portion 7A.3) under the Managing Contractor Contract, but in respect of which 
subclause 32.2 will be amended as set out below: 

32.2 Limit of Managing Contractor's Liability 

Subject to subclause 32.4, the liability of the Managing Contractor to the Principal, 
whether arising under or in connection with this Contract or the performance or non-
performance thereof or anything incidental thereto, and whether by way of indemnity, 
by statute (to the extent that it is possible to exclude such liability), in tort (for 
negligence or otherwise) or on any basis in law, is limited to an amount equal to the • 
sum of the Target Budget plus 

3. Payments to date 

In respect of the Portions 7A.1, 7A.2 and 7A.3, the parties agree that as at the date of this deed the 
Principal has paid the Managing Contractor: 

(al on account cif the management fee and fee adjustments; 

(b) SIMIIV account of Actual Reimbursable Costs; and 

(c) allinon account of the amount payable under clause 25.10A. 

4. Unconditional undertakings 

The parties acknowledge and agree that: 

(a) the unconditional undertakings provided under clause 2.7(a) of the Managing Contractor 
Contract was also provided for the purposes of Portions 7A.1, 7A.2 and 7A.3; 

(b) notwithstanding clauses 2.7(a)(vi) and 2.7(a)(vii) of the Managing Contractor Contract, 
subject to the Principal's rights to have recourse to the unconditional undertakings and 
subject to subclause 28.3 of the Managing Contractor Contract, the Principal must: 

(i) • within 28 days after the date of completion of the project (including Portions 7A.1, 
7A.2 and 7A.3), release one of the unconditional undertakings provided by the 
Managing Contractor under subclause 2.7 of the Managing Contractor Contract, so 
that it then holds one unconditional undertaking for the amount in Item 17 of the 
Managing Contractor Contract; and 

(ii) within 28 days after it receives the last final certificate in respect of Portions 1, 2, 3, 
4, 5, 6, 7A.1, 7A.2 and 7A.3, release the other unconditional undertaking provided 
by the Managing Contractor under subclause 2.7 of the Managing Contractor 
Contract. 

5. Ratification of Contract 

The Contract between the parties is comprised of the Managing Contractor Contract as amended by the 
First Deed of Variation, the Incentive Scheme Side Deed, and this deed. 

As from the date of execution of this deed, the Managing Contractor Contract and the First Deed of 
Variation will be read and construed subject to the terms and conditions of this deed. If there is any 
conflict, apparent conflict, discrepancy, ambiguity or inconsistency (Inconsistency) between the terms 
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and conditions of the Managing Contractor Contract or the First Deed of Variation and those of this 
deed then this deed will, to the extent of the Inconsistency, prevail. 

This deed is supplemental to the Managing Contractor Contract and the First Deed of Variation and, 
except as otherwise expressly provided to the contrary, the Managing Contractor Contract and the First 
Deed of Variation is expressly ratified and confirmed 

6. Managing Contractor's Liability 

• 

• • • 

7. Time Incentive Payments 

For the purposes of clause 25.10A(a), the parties acknowledge and agree that OHW Design Completion 
occurred on 7 February 2018. 

8. Costs and Stamp Duty 

Each party shall bear its own costs of and incidental to the preparation, negotiation and execution of this 
deed. 

Any stamp duty payable on this deed shall be borne and paid by the Principal. 
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DEED EXECUTION PAGE 

DATED 2 `ir day of .Fift11-0  2019 

Executed and delivered as a Deed in Sydney 

Signed sealed and delivered for and on 
behalf of SYDNEY METRO (ABN 12 354 
063 515): 

re of Authorised Delegate 

\iON boimoRtt 

gnat 

Signature of Witness Print Name 

(block letters) 

3)1-N41, 
CfM-f E-)CeCOTIVe 

 

Print Name Position held 

(block letters) 

COmAiti-C ikt. bi  AEC-1-01L 8 (Ow &1*-'1E1.6 
Position held 

Executed as a deed in accordance with 
section 127 of the Corporations Act 2001 by 
Laing O'Rourke Australia Construction 
Pty Ltd (ABN 39 112 099 000): 

Director Signature Director/Secretary Signature 

Print Name Print Name 
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Managing Contractor Contract 

Contract No: 00013/10604 

Main North and North Shore Corridor 
Works Project - Portion 7A  

GENERAL CONDITIONS 

I iFanspeft-fef-NSW-(ABN4-8-804-239-602)Sydney  Metro (ABN 12 354 063 515) 

Laing O'Rourke Australia Construction Pty Ltd (ABN 39 112 099 000) 
Managing Contractor 
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STANDARDS AUSTRALIA 

Australian Standard 

Managing Contractor Contract—General conditions 

1 Interpretation and construction of Contract 

1.1 Definitions 

In the Contract, except where the context otherwise requires: 

Actual Cost means the  final total value of:  

(a) the  management fee  and  all fcc adjustments;  

(b) the  Design Fee and  all Design Fee adjustments; and  

(c) the  Actual Reimbursable Costs; and  

01-) any extra costs payable under subclause 23.6; 

Actual Reimbursable means the aggregate of: 
Costs 

(a) all amounts properly and actually incurred and payable by 
the Managing Contractor to subcontractors (excluding the 
Designers) in respect of the Reimbursable Services, but 
excluding: 

(i) amounts incurred and payable to subcontractors for 
correcting Defects or for giving effect to a variation 
for the purpose of overcoming a Defect; 

(ii) amounts (including damages) paid or payable by the 
Managing Contractor to any subcontractor by reason 
of any breach of contract or other wrongful act or 
omission by the Managing Contractor including a 
breach by the Managing Contractor of the Contract 
except where that breach or wrongful act or omission 
was directly caused by any Wrongful act or omission 
of the Principal; 

(iii) the amounts payable to  subcontractors under 
Approved Subcontract Agreements: 

(A) as a result of variations directed by the 
Principal's Representative under subclause 
21.1 or a direction by  the Principal's 
Representative under subclausc 5.1 that is to be 
treated as a variation; or 

(B) due to the Principal's Representative directing 
the suspension  of the  Services  under 
siik-laose-22,14e*eluisling-Ri+spensieas-e-f-the 
kinEls-fefeffefl-te-in-StibeleliSe-S-2274)-aftd 
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22.1(b)); or 

(C) subject  to subclause  19.8B, arising out  of or  in  
connection  with the  Site Conditions  
encountered, including  in respect  of any  
Contamination which may  be encountered  by 
the  Managing Contractor; or 

(D) arising out  of or  in connection  with any  delay 
ftrising-fr-eni-a-eempensebble-eattseer 

(E) as a result  of  a latent condition; 

(iii) Not used;  

(iv) other amounts not properly incurred in respect of the 
execution of the Reimbursable Services, including 
any amounts incurred in the circumstances referred to 
in subclause 6.15; 

(v) any cost, loss, expenses or amount which is stated not 
to form the Actual Reimbursable Costs; 

(v0 any legal, expert or other consultants costs incurred 
by the Managing Contractor arising out of or in 
connection with any Approved Subcontractor 
Agreement other than as provided in subclause 
6.12(b); and 

(vii) any amount in respect of any excess or exclusion in 
the insurance policies referred to in clauses 13 and 
14; 

(13)—in respect of the Managing Contractor Work means for 
work for  which  the Principal  accepted rates, the sum 
ascertained  by multiplying the number  of hours the labour  
resource or  construction plant  is employedamount  
calculated  in the execution  of the  Managing Contractor  
Work for any given period under the  Contract  by: 

(i) any  applicable rate  listed inaccordance with  the 
schedule of rates for that will apply to the worlc, or 

(ii) where if there isare  no applicable rate listed in  the 
schedule  ofor rates for the work, a reasonable rate 
(which shall exclude any margin for off-site 
overheads or profit) as  determincdapproved  by the 
Principal's Representative, 

(b) excluding any amount which arises out of or in connection 
with: 

(iii)(i)  correcting a Defect; 

(4v)fill_a  variationnot  used; 

((iii)  circumstances in which the Contract states that a 
cost is to be borne by the Managing Contractor or is 
not to form part of the Actual Reimbursable Costs; 
and 

(vi)(ivL_any amount stated to be a debt, or moneys due, 
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Amended form of AS 4916-2002 15 

approved program 

from the Managing  Contractor to the Principal; 

(c) in respect of: 

(i) a  variation directed by the  Principal's Representative 
under subclause 21.1 or a  direction by the  Principal's 
Representative under subclause 5.1 which is to be 
treated as a  variation; or 

(i) not used; or 

(ii) the Principal's Representative's direction of a 
suspension of the Services under subclause 22.1 
(excluding suspensions of the kinds referred to in 
subclauses 22.4(a) and 22.1(b)); or22.4(b)), 

(iii) a  latent condition_, 

the amounts to be included in (or deducted from, as 
relevant) the Actual Reimbursable Costs determined in 
accordance with the requirements of subclauses 19.8B, 
22.1(d), and 21.3 (as the case may bc);subclause 22.4(d); 
and 

(d) any amount agreed under subclause 6.9, 

less: 

(e) in respect of any Defect for which the Managing Contractor 
is responsible and which is the subject of an instruction 
under subclause 20.3(c), the amount that, in the opinion of 
the Principal's Representative, would have been payable to 
subcontractors for correcting the Defect if an instruction 
had been made under subclause 20.3(a); and 

(f) any debt due and payable by the Managing Contractor to 
the Principal; 

means the latest program that has been submitted for the review of 
the Principal's Representative under subclause 5.4 and which has 
not been rejected by the Principal's Representative; 

means an authorisation (including a preliminary or provisional 
authorisation) issued by the ASA to a legal entity which verifies 
that it has the relevant systems in place to carry out the class of 
Asset Lifecycle work specified in the authorisation, subject to any 
conditions of the authorisation; 

means the document which identifies the ASA's objectives, 
functions, powers and governance and the duties of Rail Transport 
Agencies and AEOs in relation to the ASA (as amended from time 
to time), a copy of which (as at the date of execution of the 
Contract) appears in Exhibit 4A; 

has the meaning assigned to it in the ASA Charter; 

has the meaning assigned to it in the ASA Charter; 

means the aspects of the Services which relate to the Asset 
Lifecycle of NSW Rail Assets; 

ASA Authorisation 

ASA Charter 

ASA Requirements 

Asset Lifecycle 

Assets Services 
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Amended form of AS 4916-2002 16 

means the unit within TfNSW which sets, controls, maintains, 
owns and publishes the network and asset standards for NSW Rail 
Assets as defined in the ASA Charter. Information about the ASA 
and the network and asset standards can be found on 
www.transport.nsw. gov. au ; 

means a legal entity to whom the ASA has issued an ASA 
Authorisation; 

means an agreement which is entered into by the Managing 
Contractor with a subcontractor in accordance with 
subclause 6.2(a)(i) or on terms which have been approved by the 
Principal's Representative under subclause 6.3; 

means any day other than a Saturday, Sunday or public holiday in 
New South Wales, or 27, 28, 29, 30 or 31 December; 

means a change in the Codes and Standards taking effect after the 
date of execution of this Contract, excluding a change in the Codes 
and Standards which, as at the date of execution of this Contract: 

(Oa) was published or of which public notice had been given 
(even as a possible change in the Codes and Standards); or 

(14)(b)  a party experienced and competent in the delivery of works 
and services similar to the project or the Services (as 
applicable) would have reasonably foreseen or anticipated, 

in substantially the same form as the change in the Codes and 
Standards eventuating after the date of execution of this Contract; 

means the Sydney Metro  Northwest document linking the 
Planning Approval and the Construction Environmental 
Management Plan, a copy of which appears as Exhibit 4-713A; 

means the document to be prepared by the Managing Contractor 
addressing the requirements of: 

(a) the Planning Approval, 

(b) the conditions of all other environmental legislative 
requirements; 

(c) the Managing Contractor's corporate environmental 
management system; 

(d) the Construction Environmental Management Framework; 

(e) all other environmental requirements of this Contract; and 

(f) under, arising out of, or in any way in connection with, this 
Contract, including any direction of the Principal's 
Representative; 

Claim includes any claim for a fee adjustment, a  Design Fee adjustment, 
for extra costs under subclause 23.6, for payment of money 
(including damages), for an extension of time to the date for 
completion, for any other form of relief: 

(a) under, arising out of, or in any way in connection with, this 

Asset Standards 
Authority or ASA 

Authorised Engineering 
Organisation or AEO 

Approved Subcontract 
Agreement 

Business Day 

Change in Codes and 
Standards 

Construction 
Environmental 

Management 
Framework (CEMF) 

Construction 
Environmental 

Management Plan 
(CEMP) 
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Contract, including any direction of the Principal's 
Representative; 

(b) arising out of, or in any way in connection with, the 
Services, the project, execution of the Services or the 
project, or either party's conduct prior to the date of 
execution of the Contract; or 

(c) otherwise at law or in equity including: 

(i) by statute; 

(ii) in tort for negligence or otherwise, including 
negligent misrepresentation; or 

(iii) for restitution, including restitution based on unjust 
enrichment or other quantum meruit; 

Codes and Standards means: 

(a) the relevant building codes (including the Building Code of 
Australia), Standards Australia codes, standards, 
specifications, guidelines, rules, procedures or other 
publications current at the date of execution of this Contract 
(including the Disability (Access to Premises — Buildings) 
Standards 2010), including any specified or required by this 
Contract; 

(b) the Code of Practice for Procurement (January 2005), NSW 
Government Policy on Aboriginal Participation in 
Construction (February 2015), the NSW Code, the NSW 
Guidelines, Environmental Management Systems 
Guidelines (3rd edition) (January 2014), Training 
Management Guidelines (February 2009), Quality 
Management System Guidelines for Construction (August 
2013), the Work Health and Safety Management Systems 
and Auditing Guidelines (5th edition) (May 2014), NSW 
Government Resource Efficiency Policy ("GREP") and any 
other NSW Government guidelines and requirements 
specified or required by this Contract; and 

(c) if (and to the extent) the codes and standards referred to in 
paragraphs (a) or (b) are irrelevant, then relevant 
international codes,, standards, specifications, guidelines, 
rules, procedures or other publications current at the date of 
execution of this Contract; 

means- 

(d) a breach  of contract  by the  Principal; and  

theAlly  qualifying  cause of delay  referred to  in paragraph  (f) of 
the definition  of qualifting cause of delay;; 

fe) 

means a worker certified as competent to carry out the relevant 
task; 

means the stage in the execution of a Portion or the project when: 

(a) the Portion or the project is complete in accordance with 

compensable cause 

Competent Worker 

completion 
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this Contract except for Defects not known and except for 
Defects in respect of which the Managing Contractor has 
reasonable grounds for not promptly correcting; 

(b) the Managing Contractor has: 

(i) carried out and passed all tests necessary to verify 
that the Portion or the project is in the condition this 
Contract requires the Portion or the project to be in at 
completion, including those specifically required by 
this Contract; 

(ii) given to the Principal's Representative all documents 
and information required to be handed over to the 
Principal's Representative before completion of that 
Portion or the project, including any which evidence 
the satisfaction of legislative requirements which the 
Contract requires the Managing Contractor to obtain 
before completion and documents and information 
required for the use, operation, maintenance and 
repair of the Portion or the project; and 

(c) the Managing Contractor has done everything else that it is 
required to do under this Contract before completion of the 
Portion or the project; 

means the presence in, on or under land or any other aspect of the 
Environment of a substance, gas, chemical, liquid or other matter 
(whether occurring naturally or otherwise) which is: 

(a) at a concentration above the concentration at which the 
substance, gas, chemical, liquid or other matter (whether 
occurring naturally or otherwise) is normally present in, on 
or under land or any other aspect of the Environment in the 
same locality, being a presence that presents a risk of harm 
to human health or any other aspect of the Environment; or 

(b) toxic, flammable or otherwise capable of causing harm to 
humans or damage to the Environment including asbestos, 
toluene, polychlorine biphenyls, lead based paints, glues, 
solvents, cleaning agents, paints, water treatment chemicals 
and stone containing silica; 

means all plant, equipment, appliances and things used in the 
carrying out of the Services but not forming part of the project; 

means has the meaning given in clause 4 of the Deed of Variation  
to which  these general conditions titled "Managing Contractor 
Contract (Contract  No.00013/10606)  Main North and North Shore 
corridor Works Project General Conditions" together  with the  
Anncxurcs and  Exhibits to these general conditions and the 
iftstfument—ef—agfeement—te—whieh—the—gener-al—eenditiens—and 
Annexures and Exhibits are attached, but does not include any  of  
the information,  data or documents referred  to in Exhibit 7; 

has the meaning given in Annexure Part  

means the part of the management fee that relates to the provision  
of the Core Team as set out in paragraph (a) of Annexure Part Cl; 

Contamination 

construction plant 

Contract 

Core Team 

Core Team Fee 
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Cost Plan 

Danger Zone 

date for completion 

date of completion 

date of execution of the 
Contract 

Deed-of-Diselaimer 

Defect 

Defects Liability Period 

design development 

design documents 

Designer 

Design -Fee 

Design-Fee-adjustment 

Design Services 

direction 

dispute  

has the same meaning as in subclause 3.8(b); 

means everywhere within 3m horizontally from the nearest rail, 
and any distance above or below 3m, unless a safe place exists or 
has been created; 

means the date or dates in Item 10, or that date or those dates 
resulting from an EOT; 

means: 

(a) in respect of a Portion or the project, the date evidenced in a 
notice of completion under subclause 25.5; or 

(b) where another date is determined by an expert or in any 
arbitration as the date upon which completion was achieved, 
that other date; 

means the date on which the Contract comes into existence; 

means Exhibit 10; 

means any defect, deficiency, fault, error or omission in the 
Services, the project or the Temporary Works, or any other aspect 
of the Services, the project or the Temporary Works, which is not 
in accordance with the requirements of this Contract; 

means the period set out in Item 3 as extended pursuant to 
subclause 20.6; 

means all design activities required to be undertaken to develop 
the NCW  Works Brief into design documents suitable for 
construction; 

means all design documentation (including design standards, 
design reports, durability reports, construction descriptions, 
specifications, models, samples, calculations, drawings, digital 
records, computer software and all other relevant data) in 
computer readable and written forms, or stored by any other 
means, which are necessary to be produced by the Managing 
Contractor to design and construct the project and the Temporary 
Works. 

means a person referred to in Item 5 who is to be engaged by the 
Managing Contractor to perform the Design Services; 

means the  lump sum set out  in Annexurc Part C; 
means__a_seni__assesseisi_43.),_the_p_r_ineipags_4?epr_es.ent.thcive_4e_be  

ftelded-te-er--dedueted-fr-em-the relevant component of  the Design 
Fcc in  accordance with  subclauscs 5.1, 9.2, 22/1, and 21.3; 

means the part of the Services relating to the preparation of the 
design documents; 

includes agreement, approval, assessment, authorization, 
certificate, decision, demand, determination, explanation, 
instruction, notice, order, permission, rejection, request or 
requirement; 

has the meaning in clause 30; 
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means the electronic portal or document management system 
notified by the Principal's Representative under clause 4(a); 

means components of the earth, including: 

(a) land, air and water; 

(b) any layer of the atmosphere; 

(c) any organic or inorganic matter and any living organism; 

(d) human-made or modified structures and areas; and 

(e) interacting natural ecosystems that include components 
referred to in paragraphs (a)—(c). 

has the meaning in subclause 23.2; 

means the land or buildings referred to in subclause 19.4A(a); 

means a sum assessed by the Principal's Representative to be 
added to or deducted from the relevant component  ofCore Team 
Fee wherever  the management fee  in accordance  with subclauses  
5.1, 9.2, 19.9, 22/1, and  21.3  Contract states that there will be a fee 
adjustment,  which sum will be determined on the basis of: 

(f) where the fcc adjustment is  to be  made in accordance with 

(i) subclauscs 9.2, 19.9 and  22.11; or 

(ii) subclauscs 5.1 or  clause  24.3 but the event giving rise 
to the  fcc adjustment  does not have an impact on the 
Reimbursable Services, 

the impact  of the event  giving rise to the  fee adjustment  on 
the  Preliminaries; or 

Egq where the fee adjustment  is to  be made  in accordance  with 
cubclause 5.1 or 21.3 and the event giving rise to the fee 
adjustment  does have an impact on the  Reimbursable Services,  the 
margin for profit and overheads set out in  Item 28  as applied to the 
Net Actual Reimbursable Costs arising from the impact  of the 
event upon the Reimbursable Services; 

has the meaning in subclause 25.7; 

means the final payment claim referred to in subclause 25.7; 

means: 

(a) earthquake; 

(b) act of terrorism; 

(c) act of a public enemy; 

(d) war (declared or undeclared); 

(e) invasion or act of a foreign enemy; 

(f) riot or revolution; 

(g) ionising radiation or contamination by radioactivity from 
any nuclear waste or from combustion of nuclear fuel; 

(h) pressure waves; 

Electronic Portal 

Environment 

EOT (from 'extension 
of time 9 

Extra Land 

fee adjustment 

final certificate 

final payment claim 

Force Majeure Event 
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legislative requirements 

(i) acts of God; and 

(j) maritime and aviation disasters; 

means the Global Safety Interface Agreement which appears in 
Exhibit 8A; 

means all data, information, records and reports of the type that a 
registered corporation or any other person may be required or 
entitled to provide under the NGER Legislation, including as to: 

(a) greenhouse gas emissions, energy production or energy 
consumption; and 

(b) reduction of greenhouse gas emissions, removal of 
greenhouse gases or offsets of greenhouse gas emissions 
from any greenhouse gas project, 

relating to any aspect of any Relevant Matters; 

means the information (including documents) and materials 
referred to, or included, in Exhibit 7A; 

means any patent, registered design, trademark or name, copyright 
or other protected right; 

means an Item in Annexure Part Al; 

means those personnel listed in Item 9; 

means any site conditions on the site which differ materially from 
those which an experienced and competent contractor could 
reasonably have been expected to anticipate at the time of the 
Managing Contractor's tender if such a contractor had inspected: 

(a) all written information made available by the Principal to 
the Managing Contractor for the purpose of tendering; 

(b) all information influencing the risk allocation in the 
Managing Contractor 's tender and reasonably obtainable by 
the making of reasonable enquiries; and 

(c) the site and its near surrounds; 

includes: 

(a) Acts, Ordinances, regulations, by-laws, orders, awards and 
proclamations of the jurisdiction where the Services or the 
project, or the particular part thereof, are being carried out; 

(b) certificates, licences, consents, permits, approvals and 
requirements of organisations having jurisdiction in 
connection with the carrying out of the Services and the 
project (which includes the Planning Approval); and 

(c) fees and charges payable in connection with the foregoing; 

means an authority that closes a defined portion of Track for a 
specified period; 

means the fee calculated in accordance with Annexure Part Cl; 

means the documents which appear in Exhibit 9A to the Contract;  

Global Safety Interface 
Agreement 

Greenhouse Data 

Information Documents 
and Materials 

intellectual property 
right 

Item 

key personnel 

latent condition 

Local Possession 
Authority 

management fee 

Management 
Requirements or MRs 
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means the person bound to carry out and complete the Services; 

means the part of the Reimbursable Services to be performed by 
the Managing Contractor itself as described in Annexure Part Dl; 

has the meaning given to the term  in subclause  .3;means the 
NCW 7A Works Brief and the NCW 7B Works Brief, 

means the document which appears in part 1 of Exhibit 3A; 

means the document which appears in part 2 of Exhibit 3B;  

means the National Greenhouse and Energy Report Act 2007 
(Cth), related regulations and legislative instruments; 

means the New South Wales Government  Code of Practice for  
Procurement (January  2005);has the meaning given in Annexure  
Part Cl; 

means the New South Wales Government's 
ImplementationIndustrial Relations  Guidelines  to thc  NSW Code 
of  Practicc for Procurement : Building and Construction 
Procurement (NSW Guidelines)  (as published by the NSW 
Treasury in July 2013  and updated in September 2017); 

has the meaning assigned to it in the ASA Charter; 

means the corporation by that name constituted by Part 2B of the 
Transport Administration (General) Regulation 2005 (NSW); 

means an option referred to in Annexure Part Pl; 

means any contractor, consultant, artist, tradesperson or other 
person engaged by the Principal or Sydney Trains to do work 
(which includes rectification of defective work), including any 
utility company, other than the Managing Contractor and the 
subcontractors; 

means the document which appears in Exhibit 2A; 

means a portion set out in Item 8 or created pursuant to subclause 
25.6; 

means the Personal Property Securities Act 2009 (Cth); 

means: 

(a) the PPS Act and any regulations made at any time under the 
PPS Act, as amended from time to time; and 

(a) any relevant amendment made at any time to any other 
legislation as a consequence of paragraph (a); 

means the preliminaries to be undertaken or provided by the 
Managing Contractor as set out in Annexure Part BI; 

has the meaning in subclause 29.1; 

means the Principal in Item 1; 

means the person stated in Item 15 as the Principal's 
Representative or other person from time to time appointed in 
writing by the Principal to be the Principal's Representative and 
notified as such in writing to the Managing Contractor by the 

Managing Contractor 

Managing Contractor 
Work 

Net--A-etual 
ReibibuFsabk 

-GesisNCW Works Brief 

NCW 7A Works Brief 

NCW 7B Works Brief 

NGER Legislation 

NSW-C—eideNon-Core 
Team 

NSW Guidelines 

NSW Rail Assets 

NSW Trains 

Option 

Other Contractors 

Planning Approval 

Portion 

PPS Act 

PPS Law 

Preliminaries 

prescribed notice 

Principal 

Principal's 
Representative 
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program 

Prohibited 
Subcontractor 

project 

Principal and, so far as concerns the functions exercisable by an 
individual appointed in writing by the Principal's Representative as 
a delegate under subclause 16.2, that person; 

has the meaning in clause 21; 

means a person: 

(a) that has been found to have engaged in; or 

(b) in the case of a company any employee of which has been 
found to have engaged in, 

corrupt conduct (as defined in the Independent Commission 
Against Corruption Act 1988 (NSW)) by •the Independent 
Commission Against Corruption; 

means the whole of the work to be carried out in accordance with 
the Contract (including variations provided for by the Contract) 
which by the Contract is to be handed over to the Principal; 

means the public liability insurance referred to in clause 13; 

means: 

(a) any act, default or omission of the Principal or the agents of 
the Principal excluding: 

(i) any act, default or omission by the Managing 
Contractor or an Other Contractor; or 

(ii) a direction of the Principal's Representative under 
subclause 19.9; or 

(iii) a direction of the Principal's Representative under the 
third paragraph of clause 21; 

(b) a Force Majeure Event; 

(c) changes in legislative requirements which satisfy the 
requirements in paragraphs (a) and (b) of subclause 9.2 
which directly affect the Managing Contractor's execution 
of the Services; 

(d) a strike that is industry-wide and not specific to the 
Managing Contractor, the site or any part of the project; 

(e) a court order under an environmental or other law which 
directly affects the Managing Contractor's execution of the 
project except to the extent that such court order arises out 
of or in connection with the Managing Contractor's non-
compliance with its obligations under this Contract; 

(f) cancellation by the Principal of a Track Possession or 
power isolation referred to in Item 26: 

(i) less than 12 weeks prior to the time at which it was 
planned to commence; or 

(ii) in the case of an overnight Track Possession, less 
than 1 week prior to the time at which it was planned 
to commence, 

unless the Principal provides a suitable alternative Track 

public liability policy 

qualifying cause of delay 
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Possession or power isolation reasonably able to be used by 
the Managing Contractor; or 

(g) compliance with a direction of the Principal's 
Representative under subclause 19.9 in respect of a 
Valuable Find; 

means Rail Corporation New South Wales (ABN 59 325 778 353), 
a corporation constituted by section 4(1) of the Transport 
Administration Act 1988 (NSW); 

means the area containing the Rail Tracks, rail junctions, level 
crossings, station buildings, platforms, signal boxes, tunnels, 
bridges and other associated structures. This area is often defined 
by railway boundary fencing and in the absence of such fencing, is 
defined by a physical boundary (i.e. tunnel, building or retaining 
walls) or everywhere within 15 metres of the outermost rails; 

means the Rail Safety National Law (NSW), as defined in the Rail 
Safety (Adoption of National Law) Act 2012, and any associated 
regulations; 

means Transport for NSW (and each of its divisions), RailCorp, 
Sydney Trains and NSW Trains; 

means the rails fastened on sleepers or transoms and founded on 
ballast, track slab or bridge decking, associated signalling and 
overhead wiring components (in electrified areas); 

means the Services referred to in Annexure Part Dl; 

has the meaning given in section 9 of the Corporations Act 2001  

means a dispute in respect of a direction by the Principal's 
Representative under one of the clauses or subclauses referred to 
in Item 12; 

means the schedule in Annexure Part R1 which shows the rate or 
respective rates of payment for the execution of the Managing 
Contractor Work; 

means the place referred to in Item 11 and excludes Extra Land; 

means any physical conditions above, upon, under or over the 
surface, or in the vicinity, of the site or Extra Land and includes: 

(a) surface water, ground water, ground water hydrology and 
the effects of any de-watering; 

(b) physical and structural conditions, above, upon and below 
the site or Extra Land, including old footings, underground 
structures, buildings, improvements, partially completed 
structures or in-ground works; 

(c) topography of the site or Extra Land, ground surface 
conditions and geology, including rock and sub-surface 
conditions or other materials encountered at the site or Extra 
Land; 

(d) climatic and weather conditions including rain, surface 

RailCorp 

Rail Corridor 

Rail Safety National Law 

Rail Transport Agency 

Railway Track or Rail 
Track or Track or Line 

Reimbursable Services 

Related Body Corporate 

Schedule I Dispute 

schedule of rates 

site 

site conditions 
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SOP Act 

subcontractor 

Subcontract Proposal 

Subcontract Tender 
Documentation 

water runoff and drainage, floods, water seepage, 
windblown dust and sand, seasons and physical conditions 
that are a consequence of climatic and weather conditions; 

(e) all existing systems and Utility Services, above or below 
ground level and all facilities with which such systems and 
Utility Services are connected; 

(f) all improvements, including any artificial things, 
foundations, retaining walls and other structures installed by 
or on behalf of the Principal or others; 

(g) any Contamination or other spoil or waste; and 

(h) underground strata forming part of the site or Extra Land; 

means the Building and Construction Industry Security of Payment 
Act 1999 (NSW); 

means a subcontractor of the Managing Contractor, and includes 
each Designer; 

means a document issued to the Principal's Representative by the 
Managing Contractor in accordance with subclause 6.3; 

In relation to a Subcontract Proposal, means: 

(a) all design documents relevant to the work to be 
subcontracted; 

(b) the conditions of tender and the subcontract agreement; and 

(c) any other documentation necessary for the completion of the 
work to be subcontracted; 

means the accreditation held by the Principal pursuant to the Rail 
Safety National Law;  

means the Sydney Metro Integrated Management System:  

means the corporation by that name constituted by Part 2A of the 
Transport Administration (General) Regulation 2005 (NSW); 

means the North West Rail  Link; 

means the Sydney Metro Northwest Integrated Management 
System; 

means 9=111111.excluding  GST) (a breakdown  of which  
appears in  Item 16), which  amount will  only be  adjusted for:  

(d) fcc adjustments; 

(e) Design Fee adjustments; 

(0 any extra costs payable under subclause 23.6; 

(g) any increase or decrease in the Actual Reimbursable Costs 
that results from: 

(i) a variation directed by  the Principal's Representative 
under subclause 21.1 or a  direction by the  Principals' 
Representative under subclause 5.1 that is to be 
treated as a variation; 

(ii) changes in  legislative requirements which satisfy the 

Sydney Metro 
Accreditation 

Sydney Metro IMS 

Sydney Trains 

Sydney-Metro-Northwest 

Sydney Metro 
North-west-1,41S 

Target Budget 
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requirements  in paragraphs  (a) and  (b) of subclausc  
9.2;  

(iii) a  direction  by the  Principal's Representative  under 
the  third paragraph  of clause  21 except where the 
direction  was necessary because of, or arose out of, or 
in any way  in connection with, a failure  by the 
Managing Contractor  to comply with its obligations 
under  this Contract;  

(iv) a  latent condition;  and 

(v) a direction given  by the Principal's Representative  
under subclause  19.9(c); and  

(h) any increase or decrease  in the  Actual Reimbursable Costs 
under subclausc  22/1(d) due to a suspension directed  by the 
Principal's Representative, 

and  will not otherwise  be adjusted on any account  (including on 
account  of rise and  fall);  

means income, stamp, indirect or other taxes levies, imposts, 
deductions, charges, duties (including import duty), compulsory 
loans and withholdings (including financial institutions duty, 
debits tax or other taxes whether incurred by, payable by return or 
passed on to another person) together with interest thereon or 
penalties, if any, and charges, fees or other amounts inade on, or in 
respect thereof; 

means any temporary works required to be carried out or provided 
by the Managing Contractor for the purpose of the execution of 
the Services but not forming part of the project; 

means the response provided by a Tenderer to the Principal's 
invitation to selected Tenderers to submit a tender to carry out the 
Services; 

means the tender form submitted by the Managing Contractor as 
part of its Tender; 

means an entity or entities that submitted a Tender for the 
performance of the Services; 

means all things or tasks which the Managing Contractor is, or 
may be, required to do to comply with its obligations under this 
Contract, including the design, construction, commissioning and 
hand-over of the project and the provision of Temporary Works 
and construction plant; 

means Transport for NSW (ABN 18 804 239 602) a corporation 
established by section 3C of the Transport Administration Act 
1988 (NSW); 

means the accreditation  held by TfIVSTI7  pursuant to the  Rail Safety 
National Law; 

means the documents  which appear  in Exhibit 9 to the  Contract; 

means an authority for Competent Workers and their equipment to 

Taxes 

Temporary Works 

Tender 

Tender Form 

Tenderer 

the Services or Services 

TINSW 

-T-1NS4V-A-eer-editution 

11N55!' Standard 
Requirements-Or-TSRS 

Track Occupancy 
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occupy a defined portion of Track for an agreed period; 

means closure of one or more lines to allow work to be carried out 
in the Danger Zone using a Local Possession Authority or a Track 
Occupancy Authority; 

means the deed poll provided to the Principal on or about 26 
October 2018, a copy of which is at Exhibit 15A;  

includes any service, facility or item of public or private 
infrastructure (including railway systems, pedestrian and vehicular 
corridors, water, electricity, gas, ethane, fuel, telephone, existing 
drainage, sewerage, industrial waste disposal and electronic 
communications service); 

means any and all: 

(a) valuable minerals, fossils, or coins; 

(b) articles or objects of value or antiquity; and 

(c) objects or things of scientific, geological, historical, 
heritage, aesthetic, social, spiritual, cultural, archaeological, 
anthropological, or other special interest, 

found on or under the surface of the site; 

means any variation to the scope of the project, the Temporary 
Works or the Services including any additions, increases, 
decreases, omissions or deletions in respect of the project, the 
Temporary Works or the Services; 

means: 

(a) the Work Health and Safety Act 2011 (NSW) and the Work 
Health and Safety Regulations  2011Regulation 2017 
(NSW); and 

(b) any legislation in other States and Territories of Australia 
addressing work health and safety which applies to the 
project; 

includes the provision of materials; 

means the document which appears in Exhibit 3 and which fonns 
part  of the  Works Brief; 

means the safety measures adopted in relation to rail operations, to 
protect persons brought to any part of the site within the Rail 
Corridor; and 

means the personnel assigned to implement the required Worksite 
Protection for work within the Rail Corridor, 

and like words have a corresponding meaning. 

Authority 

Track Possession 

TSE Interface Deed Poll 

Utility Service 

Valuable Find 

variation 

WHS Legislation 

work 

Works Brief 

Worksite Protection 

Worksite Protection 
Personnel 

1.2 Interpretation 

In the Contract: 

(a) references to days mean calendar days and references to a person include an individual, 
firm or a body, corporate or unincorporate; 
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(b) time for doing any act or thing under the Contract must, if it ends on a day which is not a 
Business Day, be deemed to end on the day next following which is a Business Day; 

(c) clause headings and subclause headings must not form part of, nor be used in the 
interpretation of, the Contract; 

(d) words in the singular include the plural and words in the plural include the singular, 
according to the requirements of the context. Words importing a gender include every 
gender; 

(e) communications between the Principal, the Principal's Representative and the Managing 
Contractor must be in the English language; 

(f) measurements of physical quantities must be in legal units of measurements of the 
jurisdiction in Item 13; 

(g) unless otherwise provided, prices are in the currency in Item 14(a) and payments must be 
made in that currency at the place in Item 14 (b); 

(h) the law governing the Contract, its interpretation and construction, and any agreement to 
arbitrate, is the law of the jurisdiction in Item 13; 

(i) no rule of construction applies to the disadvantage of a party on the basis that the party put 
forward or drafted this Contract or any part; 

(j) any references to the "Works" in this Contract (including any attachments) are to be read as 
references to the project; 

(k) a reference to an Exhibit is a reference to the relevant exhibit to these General Conditions; 

(1) the words "including", "includes" and "include" will be read as if followed by the words 
"without limitation"; and 

(m) any reference to "the Contract" or "this Contract" in this document shall not affect the 
parties' intention that this document constitute and operate as a deed. 

1.3 Authorities 

This Contract will not in any way unlawfully restrict or otherwise unlawfully affect the unfettered 
I discretion of either the Principal,  TfNSW or Sydney Trains to exercise any of its functions and 

powers pursuant to any legislation. 

The Managing Contractor acknowledges and agrees that: 

(a) there are many authorities and private utility companies with jurisdiction over, or 
statutory rights in respect of, aspects of the project, the execution of the Services, parts 
of the site and areas affecting and affected by the execution of the Services; and 

(n) such authorities and private utility companies may from time to time exercise their statutory 
functions and powers in such a way as to disrupt, interfere with or otherwise affect the 
execution of the project. 

2 Nature of Contract 

2.1 Performance and payment 

The Managing Contractor must carry out and complete the Services so as to design and construct 
the project in accordance with the Contract (including the TfNSW StandarclManagement 
Requirements) and any directions given or purported to be given by the Principal's 
Representative. 

The Principal must pay the Managing Contractor: 
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(a) ia-r-espeet-ef-tht-Sef-14ees-ether-than-the-Reimhvffsftbl-e-Set-14c-es-;-the management feer  and 
fee adjustmentsthe-Design-Fee-aftEl-Design-Fee-adjvsi-men-ts; 

(b) in respect of the Reimbursable Services, the Actual Reimbursable Costs; and 

(c) any amounts that may become payable under Cubclause 25.10,clauses 25.10A or 25.10B, 

in accordance with the Contract. 

The Managing Contractor acknowledges that its entitlement to payment for the performance of 
the Services is strictly limited to the amounts set out above and that in no circumstances will it be 
entitled to any additional payment in respect of any work, on-site or off-site overheads, 
supervision, preliminaries, design management, provision of services or facilities, profit or 
otherwise other than as set out above. 

2.2 Managing Contractor's warranties 

The Managing Contractor warrants to the Principal that: 

(a) the Managing Contractor at all times shall be suitably qualified and experienced, and shall 
exercise due skill, care and diligence in carrying out and completing the Services; 

(b) the Managing Contractor has fully and carefully examined the  NCW  Works Brief and all of 
the other documents that comprise the Contract and warrants that: 

(i) if the project and the Temporary Works are designed and constructed in accordance 
with the NCW  Works Brief, the project and the Temporary Works will satisfy the 
requirements of this Contract; and 

(ii) the Managing Contractor will carry out and complete the Services in accordance 
with the NCW  Works Brief, 

(c) the Managing Contractor shall carry out and complete the Managing Contractor's design 
obligations to accord with the NCW  Works Brief and produce design documents which: 

(i) comply with the Contract and accord with the  NCW  Works Brief and all performance 
levels and performance requirements stated in the Contract; 

(ii) comply with all applicable law; 

(iii) are suitable for the site; and 

(iv) are fit for the intended purpose of the project; 

(c1) the Managing Contractor is fully responsible for the methods of construction and will 
execute and complete the Services in accordance with the Contract and the design 
documents which it is entitled to use for construction purposes under subclauses 3.4 and 
5.4; 

(e) all materials, plant, equipment and other items supplied under the Contract by the 
Managing Contractor will be new, in conformity with their description, of merchantable 
quality and fit for the purpose stated in or reasonably inferred from the Contract; 

(f) all workmanship will be proper and tradesmanlike and to the standards specified in the 
Contract, and to the extent that such standards are not specified, then to standards 
commensurate with good industry practice; 

(g) the Principal will receive good and clear title to the project, including all materials, plant, 
equipment and other items incorporated therein or supplied by the Managing Contractor 
under the Contract; and 

(h) shall carry out and complete the Services and construct the project in accordance with the 
design documents which it is entitled to use for construction purposes so that the project, 
when completed, shall: 
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(i) comply with the Contract in all respects, including the NCW  Works Brief, 

(ii) meet and satisfy all performance levels and performance requirements stated in the 
Contract; 

(iii) comply with all applicable law; 

(iv) be suitable for the site; 

(v) meet the standards of workmanship specified in the Contract, and to the extent that 
such standards are not specified, then standards commensurate with good industry 
practice; and 

(vi) to the extent designed by the Managing Contractor, be fit for the intended purpose of 
the project. 

2.3 Warranties unaffected 

The Managing Contractor acknowledges and agrees that: 

(a) the warranties in subclause 2.2, the Managing Contractor's design obligations and the 
Managing Contractor's warranties, obligations and liabilities under the Contract and at 
law, remain unaffected; and 

(b) the Managing Contractor will bear and continue to bear full liability and responsibility in 
accordance with the Contract for the performance of the Services at its cost, 

notwithstanding any one or more of the following: 

(c) that design work (including the preliminary design) has been carried out by or on behalf of 
the Principal and included in the NCW  Works Brief, 

(d) that any ambiguities, errors, inconsistencies, discrepancies or omissions exist in the NCW 
Works Brief, 

(e) that any part of the design included in  NCW  Works Brief is described as having been 
completed to any stage, including "Approved for Construction", "Preliminary Design 
Review", "System Concept Review", "Critical Design Review" or otherwise, and an error 
or omission exists in the design which requires the design to be amended and which 
requires the Managing Contractor to undertake work that is required to be undertaken to 
get to the relevant stage of design completion which the relevant design is described as 
having achieved; 

(0 that the Managing Contractor is required to engage the Designers in connection with 
the Services; 

(g) the involvement of subcontractors in the execution of any of the Services; 

(h) any receipt or review of, or comment on, or rejection or approval of, or permission to use or 
deemed permission to use, or expression of satisfaction or dissatisfaction with: 

(i) any design document; 

(ii) any other document or information provided by the Managing Contractor; 

(iii) any submission, proposal or recommendation by the Managing Contractor; or 

(iv) any of the Managing Contractor's work methods or procedures, 

by or on behalf of the Principal or the Principal's Representative; 

(i) any supervision, superintendence or review of, or comment on, or rejection or approval of, 
or expression of satisfaction or dissatisfaction with: 

(i) any of the Managing Contractor's subcontractor selections; 
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(ii) any of the Managing Contractor's materials, plant or equipment selections; 

(iii) the execution of any of the Services; or 

(iv) any work, plant, equipment or materials, 

by or on behalf of the Principal or the Principal's Representative; 

(j) the making available to the Managing Contractor, or the provision to the Managing 
Contractor, by or on behalf of the Principal or the Principal's Representative (whether 
prior to or after the date of execution of the Contract), of any Information Documents; or 

(k) any variation directed or approved by the Principal's Representative under subclause 24.1. 

2.4 No duty of care or liability imposed on Principal 

Without limiting any other provision of the Contract, no receipt of nor any review, comment, 
approval, consent, rejection, permission to use, deemed permission to use, permission to proceed, 
expression of satisfaction or dissatisfaction, supervision or superintendence or any other direction 
by or on behalf of the Principal or the Principal's Representative concerning: 

(a) any design document or other document or information provided by the Managing 
Contractor; 

(b) any work, plant, equipment, materials or other aspect of the Services; or 

(c) any of the other things mentioned in subclause 2.3, 

nor any failure by the Principal or the Principal's Representative to do any of those things, will: 

(d) except as expressly stated in the Contract, give rise to any entitlement for the Managing 
Contractor to make any Claim for any additional payment or for an adjustment to the 
Target Budget;; 

(e) limit or exclude any obligation or liability of the Managing Contractor (including 
responsibility for any errors, omissions or non-compliance with the Contract); 

(f) prejudice any of the Principal' s rights against the Managing Contractor; 

(g) impose on the Principal or the Principal's Representative any duty of care to the Managing 
Contractor or any subcontractor or any of their agents or employees (whether in contract or 
in tort or for strict liability or otherwise); 

(h) result in the Principal or the Principal's Representative assuming any responsibility or 
liability for: 

(i) the adequacy, quality, compliance or fitness of; or 

(ii) any errors in or omissions from, 

the project or any part thereof or any design document or other document or information 
provided by the Managing Contractor; or 

(i) constitute an admission that the Principal, the Principal's Representative or any of their 
agents or employees have checked any design document, other document, information, 
work, plant, equipment, materials or other things for errors, omissions or compliance with 
the requirements of the Contract. 

2.5 Acknowledgment of reliance 

The Managing Contractor acknowledges that the Principal: 

(a) has in entering into the Contract, relied on each of the acknowledgements, representations, 
warranties and agreements by the Managing Contractor in subclauses 2.2, 2.3 and 2.4; and 
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(b) would not have entered into the Contract but for those acknowledgements, representations, 
warranties and agreements. 

2.6 Managing Contractor Resources 

The Managing Contractor acknowledges that the Principal has relied on the level of resources 
proposed by the Managing Contactor in its Tender for the Services and the Managing Contractor 
undertakes to provide a level of resources which is adequate to enable the Managing Contractor 
to comply with its obligations under the Contract. 

2.7 Security 

(a) The Managing Contractor  must give the Principal within 10 days of the date of execution 
of the Contract,  two unconditional undertakings: 

(i) each for the amount in Item 17;  

(ii) each in the form of Annexure Part L; 

(iii) each in favour of the Principal;  

(iv) each issued by an institution approved by the Principal; and 

(v) where required by law, duly stamped. 

Subject to its rights to have recourse to the unconditional undertakings and subject to 
subclause 28.3, the  Principal must: 

(vi) within 28 days after the date of completion of the  project, release one of the 
unconditional undertakings provided by the  Managing Contractor  under this 
subclause 2.7, so that it then holds one unconditional undertaking for the amount in 
Item  17; and 

(a) within 28 days after it receives the  final certificate  under subclause 25.7, release the other 
unconditional undertaking provided by the  Managing Contractor  under this subclausc 
2.7.Not Used.  

(b) Not Used.  

2.8 Not Used  

(b) Tiva-Managing Contractor must en or befefe the date of execution of the Contract give the 
Principal a guarantee duly executed by the person referred to in Item  18 in favour of the 
Principal in the form of the deed in Anncxure Part S and which is, where required, duly 
stamped. 

2.8 Dccd Poll 

As a condition precedent to any entitlement of the  Managing Contractor  to submit a payment 
claim under subclause 25.1 or subclause 25.7, the Managing Contractor  must, within 11 days of 
the  date of execution of the Contract,  provide to the  Principal's Representative  executed deed 
polls in favour of Sydney Trains  in the form set out in Annexure Part G and Annexure Part H  

3 Design and Cost Planning 

3.1 Managing Contractor's Design Obligations 

The Managing Contractor must prepare and complete the design of the project and Temporary 
Works by preparing the design documents, so that the design documents which the Managing 
Contractor prepares are suitable for construction and are fit for their intended purpose and 
otherwise comply with the requirements of this Contract. 
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In preparing the design documents the Managing Contractor must comply with the requirements 
of the NCW   Works Brief and further develop the  NCW  Works Brief into design documents which 
are suitable for construction. 

3.2 Value Engineering 

Prior to the commencement of detailed design by the Managing Contractor the relevant personnel 
of the Managing Contractor (including as a minimum the Managing Contractor's design 
manager, construction manager and a project engineer) and the Designers must participate in a 
value engineering process, including participation in a series of workshops, to identify and 
eliminate any unnecessary costs and optimise whole of life costs of the project, while ensuring 
that all other requirements for the project are satisfied. 

3.3 Independent Technical Advisor 

The Principal may engage an independent consultant to act as a technical reviewer 
("Independent Technical Advisor") to review, report on and verify compliance with specific 
aspects of the Contract. 

The Managing Contractor must ensure that the Independent Technical Advisor is given 
reasonable and timely access to: 

(a) all documents and records relevant to the Services; 

(b) all relevant personnel involved in carrying out the Services, including employees of the 
Managing Contractor and its subcontractors; and 

(c) the site, 

in order to facilitate the Independent Technical Advisor to perform its functions. 

The Managing Contractor must not do, or omit to do, anything that may prevent or otherwise 
inhibit the Independent Technical Advisor from performing its functions. 

The Managing Contractor will not be relieved from any of its liabilities or responsibilities under 
this Contract or otherwise according to law, nor will the rights of the Principal whether under this 
Contract or otherwise according to law be limited, or otherwise affected, by the Independent 
Technical Advisor's performance of its functions. 

The Managing Contractor must, if requested, assist the Principal's Representative and the 
Principal's consultants in demonstrating compliance of the project with the requirements of the 
Contract. 

3.4 Review of Design Documents 

The Managing Contractor must submit all design documents which it prepares progressively to 
the Principal's Representative for its review, in accordance with the TfNSW StandardManagement 
Requirements and the requirements of subclause 5.4 and the  NCW  Works Brief 

3.5 Copies of Design Documents 

(a) The Managing Contractor must, in accordance with subclause 3.3, progressively submit to 
the Principal's Representative the number of copies specified in Item 20 all design 
documents prepared by the Managing Contractor, whether complete or work in progress, 
which it intends to use for design or construction purposes. 

(b) The Managing Contractor must give the Principal's Representative the number of copies 
specified in Item 20 of: 

(i) all survey information used in the design of the project and the Temporary Works; 
and 

(ii) all fmal design documents prepared by the Managing Contractor. 
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3.6 Availability of Design Documents 

The Managing Contractor must keep available for the use of the Principal's Representative and 
any person authorised by the Principal's Representative: 

(a) on the site, at least one complete set of all design documents that the Managing Contractor 
is entitled to use for construction purposes pursuant to subclauses 3.4 and 5.4; and 

(b) at any area on or off the site where the Services are being carried out, one copy of each of 
those items specified in paragraph (a) insofar as they are relevant to the Services being 
carried out in that area. 

3.7 No Departure from Design Documents 

The Managing Contractor must carry out the Services, and, where any part of the Reimbursable 
Services are being carried out by subcontractors, ensure that the subcontractors carry out the 
Reimbursable Services strictly in accordance with the design documents which it is entitled to use 
for construction purposes in accordance with subclause 5.4. 

3.8 Cost Planning 

The Managing Contractor must: 

(a) plan the project in consultation with the Principal's Representative and provide estimates of 
and costings for the construction and commissioning phase of the project; 

(b) within 7 days of the date of execution of the Contract (or any longer period agreed by the 
Principal's Representative in writing), prepare for the approval of the Principal's 
Representative a cost breakdown structure; 

(c) within 28 days of the date of execution of the Contract (or any longer period agreed by the 
Principal's Representative in writing), prepare for the approval ofand submit to   the 
Principal's Representative  for its comments (which are to be provided within 5 Business  
Days of receipt of the cost plan), a cost plan which sets out the Managing Contractor's 
proposed packaging of the subcontracts of the project and includes: 

(i) a cost analysis in respect of each part of the work under the Contract including a 
detailed break-up by reference to each separate subcontract package (a scope work 
breakdown structure), of the costs for construction and commissioning which must 
set a budget (including a contingency) for each subcontract package (a scope cost 
breakdown structure); 

(ii) a map linking the benchmark cost breakdown structure to the scope work and cost 
breakdown structures;  and 

(iii) the cash-flow requirements of the project;  and, 

(iv) a reconciliation of the various elements of the east plan against • : • • . • 
the  project, 

and once this cost plan is approvedhas been prepared and the 5 Business Days for 
comments  by the Principal's Representative  has expired, it will be referred to as the 
"Cost Plan"; 

(d) institute a system of cost control (including monthly reports to the Principal setting out the 
cost to date, forecast cost to complete and forecast cost at completion) and, together with 
the Principal's Representative, review and, where approved by the  Principal's 
Representative, amend the Cost Plan to take account of any item affecting or likely to 
affect any component of the Cost Plan, and advise the Principal's Representative as to the 
alternative steps available where: 

(i) the tenders for any part of the Reimbursable Services which are to be performed by a 
subcontractor exceed the amount included for that work in the Cost Plan; or 
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(ii) the costs incurred in respect of any Reimbursable Services (including under any 
Approved Subcontract Agreement) exceed the amount allowed for the particular 
Reimbursable Services in the cash-flow which forms part of the Cost Plan or the 
forecast final costs of that Reimbursable Works appear likely to exceed the total 
amount allowed for that work (including the contingency) in the Cost Plan; or 

(iii) no tenders are received for any part of the Reimbursable Services; and 

(e) if requested at any time by the Principal's Representative, the Managing Contractor must 
provide to the Principal's Representative (or any person authorised by the Principal's 
Representative) all information necessary to corroborate the Cost Plan and must co-operate 
in respect of any audit of the information concerning the Cost Plan. 

4 Notices 

(a) At any time and from time to time the Principal's Representative may notify the Managing 
Contractor of an electronic portal or document management system to be used for the 
purposes of this Contract. The Principal's Representative's notice will set out: 

(i) the relevant electronic portal or document management system; 

(ii) the commencement date for the use of the electronic portal or document management 
system; 

(iii) any password, login details or similar information required for the Managing 
Contractor to use the electronic portal or document management system; 

(iv) address details for the Principal, the Principal's Representative and the Managing 
Contractor; and 

(v) any other information reasonably necessary for the use and service of notices via the 
electronic portal or document management system. 

(b) Any notices contemplated by this Contract must be in writing and must: 

(i) before the date referred to in clause 4(a)(ii), be delivered or posted to the relevant 
address or sent to the facsimile number shown in Item 2 or Item 7 (or to any new 
address or facsimile number notified by the intended recipient); and 

(ii) on and from the date referred to in clause 4(a)(ii): 

(A) in the case of notices by the Managing Contractor: 

1) without limiting clause 4(b)(ii)(A)2), be sent to the Electronic Portal 
address of the Principal or the Principal's Representative (as 
applicable); and 

2) under clauses 23, 25, 28, 29 and 30 or concerning a claim for payment 
(including any communication in respect of the SOP Act), in addition to 
the copy of the notice sent pursuant to clause 4(b)(ii)(A)1), also be 
delivered or posted to the relevant address or sent to the facsimile 
number shown in Item 2 (or to any new address or facsimile number 
notified by the intended recipient); and 

(B) in the case of notices by the Principal or the Principal's Representative: 

1) be delivered or posted to the relevant address or sent to the facsimile 
number shown in Item 7 (or to any new address or facsimile number 
notified by the intended recipient); or 

2) except in relation to notices by the Principal under clauses 27, 28 or 30, 
be sent to the Electronic Portal address of the intended recipient. 
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(c) For the avoidance of doubt, no notice referred to in clause 4(b)(ii)(A)2) shall be effective 
unless delivered in accordance with both clauses 4(b)(ii)(A)1) and 4(b)(ii)(A)2). 

(d) Subject to clause 4(g), a notice sent to the Electronic Portal will be taken to have been 
received on the date recorded on the notice on which it was registered on the Electronic 
Portal. 

(e) Subject to clause 4(g), a notice sent by post will be taken to have been received: 

(i) in the case of international post, 7 Business Days after the date of posting; and 

(ii) in the case of posting within Australia, 23 Business Days after the date of posting. 

Subject to clause 4(g), a notice sent by facsimile will be taken to have been received on the 
next day after the day shown on the transmission record showing the number of the person 
to whom it is addressed in accordance with clause 4(b)(i), 4(b)(ii)(A)2) or 4(b)(ii)(B)1) (as 
applicable), which is a Business Day. 

Where clause 4(b)(ii)(A)2) applies, the relevant notice will be taken to have been received 
on the later of: 

(i) the date determined in accordance with clause 4(d); and 

(ii) the date determined in accordance with clause 4(e) or 4(f) (as the case may be). 

5 Contract documents 

5.1 Discrepancies 

Figured dimensions shall prevail over scaled dimensions in a discrepancy. Otherwise, if either 
party discovers any inconsistency, error, ambiguity, omission or,  discrepancy in any document 
prepared for the purpose of carrying out the Services, that party must give the other written notice 
of it. The Principal's Representative, thereupon, and upon otherwise becoming aware, must, 
subject to subclause 5.2, direct the Managing Contractor as to the interpretation and construction 
which the Managing Contractor must follow. 

The Principal's Representative, in giving a direction in accordance with this subclause 5.1, is not 
required to determine whether or not there is an ambiguity, error, inconsistency, omission or 
discrepancy in this Contract. 

Any direction which the Principal's Representative gives in accordance with this subclause 5.1: 

(a) will not relieve the Managing Contractor from or alter its liabilities or obligations under 
this Contract or otherwise at law; and 

(b) will not limit or otherwise affect the Principal's rights against the Managing Contractor, 
whether under this Contract orotherwise according to law. 

The Managing Contractor shall bear the cost of compliance with a direction under this subclause 
to the extent that any inconsistency, error, ambiguity, omission or discrepancy: 

(c) in the design documents-; or 

(d) between the design documents and the NCW  Works Briefref, 

(c) in the  Works Brief,  

necessitates the direction and such cost shall not form part of the Actual Reimbursable Costs and 
shall not entitle the Managing Contractor to a fee adjustment or a Design Fcc adjbistmcnt.,. 

If compliance with any other direction under this subclause 5.1 causes the Managing Contractor 
to incur more or less cost than otherwise would have been incurred had the direction not been 
given, the direction shall be treated as a variation. 

(0 

(g) 
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5.2 Order of Precedence 

IftExcept as stated in the next paragraph, in  the event of any inconsistency, ambiguity or 
discrepancy between the various documents comprising this Contract, unless otherwise directed 
by the Principal's Representative, the interpretation which prescribes or requires the highest 
standard, quality or quantum will take precedence. 

In the event of any  inconsistency. arnbiuity or discrepancybetween the NCW 7A Works Brie 
and the NCW 7B Works Brief unless otherwise directed by the Principal's Representative, the  
NCW 7B Works Brief will take precedence.  

5.3 Principal-supplied documents 

The Principal must supply to the Managing Contractor the documents and number of copies 
thereof, both stated in Item 19. 

They shall: 

(a) remain the Principal's property and be returned to the Principal on written demand; and 

(b) not be used, copied nor reproduced for any purpose other than the Services. 

5.4 Managing Contractor-supplied documents 

The Managing Contractor must supply to the Principal's Representative the documents and the 
number of copies thereof, both stated in Item 20, by the time required by the Principal's 
Representative or otherwise in a timely manner to ensure that each Portion and the project have 
achieved Completion by the times required by the Contract. 

If the Managing Contractor submits documents to the Principal's Representative (including in 
respect of documents the Managing Contractor is required to submit under a provision of the 
Contract to the Principal's Representative for review), then except where the Contract otherwise 
provides: 

(a) the Principal's Representative may but is not obliged to review such documents, and if the 
Principal's Representative does review any such documents, the Principal's Representative 
shall not be required to check such documents for errors, omissions, inconsistencies, 
ambiguities, discrepancies or compliance with the Contract; 

(b) notwithstanding subclause 2.1, any Principal's Representative's acknowledgment or 
approval, or review or rejection of a document shall not prejudice the Managing 
Contractor's obligations nor the Principal's rights, whether under the Contract or 
otherwise; 

(c) if the Contract requires the Managing Contractor to obtain the Principal's Representative's 
direction about such documents, the Principal's Representative must give, within the time 
stated in Item 21 of receiving the document, a direction, including reasons if the 
documents are not suitable; and 

(d) the Principal's Representative may, within the time stated in Item 21 of receiving the 
document, reject the document (or any part), giving reasons for the rejection, provided that 
the Principal's Representative may not unreasonably reject the document. The Managing 
Contractor will not be entitled to make any Claim in any way in connection with the 
Principal's Representative's review or rejection of such documents, or any failure or 
inadequacy in the Principal's Representative's review. Rejected documents must be revised 
and resubmitted within 10 Business Days of the rejection, and this subclause 5.4 will 
reapply to the resubmitted document. 

Where a document (other than a program) which is required to be submitted for review relates to 
a part of the Services or the project, the Managing Contractor may not undertake those Services 
or construct the relevant part of the project, unless otherwise agreed by the Principal's 
Representative or otherwise expressly stated in the T-SIOIR entitled 'Project Administration', until 
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15 Business Days have passed since the Principal's Representative received the document without 
the Principal's Representative having rejected the document. 

Any of the Services performed must comply with the requirements of relevant documents that 
have not been rejected. 

5.5 Confidential information 

The Managing Contractor must ensure that it keeps confidential such documents, samples, 
models, patterns and other information as are supplied and clearly identified as confidential. 

If required in writing by the Principal, the Managing Contractor must enter into, or cause any of 
its subcontractors or employees to enter into, a separate agreement on the terms of Annexure Part 
V1 or on such other terms as may be reasonably required by the Principal not to disclose to 
anyone else any confidential matter whether before or after completion or earlier termination of 
the Contract. 

5.6—Infor-mation-Doeuments-and-Materiais 

(a) Prior to the date  of execution  of the Contract, the Managing Contractor executed  the Deed 
of  Disclaimer and  pr vided this -to the Principal after which  the Principal provided the 
Managing Contractor with, or gave the Managing Contractor access to, the Information 
Documents and Materials. 

(b) In respect  of any information, data or documents  (including the  Information Documents 
and Materials)  made available to the Managing Contractor prior to the date  of execution  of 
the Contract, without  limiting subclause  5.6(c) or  the warranties or acknowledgements  in  
the  Deed of Disclaimer:  

(i) the  Managing Contractor  acknowledges  that: 

(A) the  Principal  does not warrant, guarantee, assume any  duty of care or other 
responsibility for or make any representation about the accuracy, adequacy, 
-suitability or completeness  of such information, data or documents  (including  
the  Information Documents and Materials);  

(B) such information, data and documents  (including the  Information Documents  
and Materials)  do not form part  of this Contract;  and  

(C) subclause  5.6(c) applies to such information, data or documents  (including the 
Information Documents and Materials);  

(ii) the  Principal  will not  be liable upon any  Claim by the Managing Contractor  arising  
out  of or  in any way  in connection  with: 

(A) the provision of, or the purported reliance upon, or use  of that information, 
data or documents  (including the  Information Documents and Materials)  by 
the  Managing Contractor  or any other person to whom the information, data 
or documents  (including the  Information Documents and Materials)  is 
disclosed; or 

(B) a failure  by the  Principal  to provide any other information,  data or documents 
to the  Managing Contractor. 

(c) The Managing Contractor:  

(i) warrants that  it did not  in any way  rely upon:  

(A) any information, data, representation, statement or document made  by, or 
provided to the  Managing Contractor,  by the  Principal  or anyone on  behalf of 
the  Principal or any other information, data, representation, statement or 
document for  which the  Principal  is responsible or may  be responsible 
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whether or not obtained from the Principal or anyone on behalf of the 
Principal; or 

(B) the accuracy, adequacy, suitability or completeness of such information, data, 
representation, statement or document, 

for the purposes of entering into this  Contract except to the extent that any such 
information, statement or document forms part of this  Contract; 

(ii) warrants that it enters into this Contract based on its own investigations, 
interpretations, deductions, information and determinations; and 

(iii) acknowledges that it is aware that the  Principal  has entered into this Contract  relying 
upon the warranties, acknowledgements and agreements in subclauses 5.6(c)(i) and 
5,6-(e)-(i4)-anil-iii-the-Deeel-ef-Diselaiinep-arrel-the-Ten-der-F-orm, 

(d) The Managing Contractor  releases and indemnifies the  Principal  from and against: 

(i) any claim against the  Principal by, or liability of the Principal to, any person; or 

(ii) (without being limited by subclause 5.6(d)(i)) any costs, expenses, losses or damages 
suffered or incurred by the Principal, 

arising out of or in any way in connection with: 

(iii) the provision of, or the purported reliance upon, or use of the information data or 
documents (including the Information Documents and Materials), as referred to in 
aubclauscs 5.6(b) and 5.6(c)(i), by the Managing Contractor or any other person to 
whom the information data or documents (including the Information Docunwnts and 
Materials)  are disclosed; 

(iv) any breach by the  Managing Contractor  of the warranties in this subclause 5.6; or 

5.6 the information, data or documents (including the Information Documents and 
iI1teriaIs being relied upon or otherwise used in the preparation of any information 
or document, including any information or document which is "misleading or 
deceptive" or "false and misleading" within the meaning of those terms in sections 18 
and-Z9-of-Sebedule-of-the-Gom-petition-and-Gon.sumer-Aet--204-0-(Gth)3-o-r-afty 
equivaleut-pF0-ASien-ef-State-or-Ter-r-iter-y-tegislatiothNot used  

(.4 
5.7 Disclosure of Contract 

The Managing Contractor acknowledges that the Principal may disclose this Contract (and 
information concerning the terms of this Contract) under or in accordance with any one or more 
of the following: 

(a) the Government Information (Public Access) Act 2009 (NSW); and 

(b) to satisfy the disclosure requirements of the New South Wales Auditor General or to satisfy 
the requirements of Parliamentary accountability. 

6 Assignment and subcontracting 

6.1 Assignment 

Neither party may, without the other's prior written approval (including terms) assign the 
Contract or any payment or any other right, benefit or interest thereunder. 

6.2 Subcontracting 

The Services are subject to the following restrictions: 
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(a) all Reimbursable Services, other than the Managing Contractor Work, must, unless 
otherwise agreed by the Principal's Representative in writing, be performed under 
Approved Subcontract Agreements which will be made between the Managing Contractor 
and subcontractors: 

(i) in the case of minor subcontracts with an estimated value of less than $50,000.00, in 
accordance with such procedure as may be requested by the Managing Contractor 
and approved in writing by the Principal's Representative, or 

(ii) otherwise in accordance with the procedure in subclauses 6.3 - 6.10; and 

(b) the Managing Contractor must not include any of the work which forms part of the 
Preliminaries in the scope of any part of the work to be performed by the subcontractors. 

The Managing Contractor must in respect of all Approved Subcontract Agreements in which it 
holds retention money from the subcontractor, comply with all requirements under the Building 
and Construction Industry Security of Payment Amendment (Retention Money Trust Account) 
Regulation 2015 (NSW). 

6.3 Subcontract Proposal 

The Managing Contractor must, before entering into any subcontract for the performance by 
another person of Reimbursable Services, issue a document titled "Subcontract Proposal" to the 
Principal's Representative which sets out particulars of: 

(a) the work to be the subject of a proposed subcontract agreement; 

(b) the amount included for this work in the  Target Budget  and the Cost Plan referred to in 
subclause 3.8; and 

(c) the maximum rate of damages (whether liquidated or otherwise and whether as to any delay 
in handing back a Track Possession or otherwise) the Managing Contractor proposes to 
include in the proposed subcontract agreement and any methods for calculating such 
damages. 

If required by the Principal's Representative, the Managing Contractor must provide further 
particulars prior to the Principal's Representative giving approval for the Subcontract Proposal. 

The Principal's Representative must give its written approval to the Managing Contractor within 
5 Business Days of receiving from the Managing Contractor the Subcontract Proposal, unless it 
requires further particulars. 

If further particulars are required by the Principal's Representative, the Principal's 
Representative must give its approval within 5 Business Days after the latest of the: 

(d) Managing Contractor providing the Subcontract Proposal; or 

(e) where the Principal's Representative requests further particulars under this subclause 6.3, 
provision by the Managing Contractor of the additional information requested by the 
Principal's Representative. 

After the Principal's Representative has approved the Subcontract Proposal, the Managing 
Contractor must: 

(f) prepare the Subcontract Tender Documentation and in doing so: 

(i) use the relevant parts of the design documents which it is entitled to use for 
construction purposes pursuant to subclauses 3.4 and 5.4; 

(ii) use General Conditions of Subcontract approved by the Principal's Representative 
which in the case of all subcontractors other than the Designers, must include 
clauses to the effect of those set out in Annexure Part El; and 
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(iii) include the Form of Subcontractor Deed, which is included in Annexure Part Ql, to 
be executed by the subcontractor selected to undertake the work; 

(g) submit a copy of the Subcontract Tender Documentation to the Principal's Representative 
for his or her approval at least 14 days before tenders are to be invited; and 

(h) subsequently amend the Subcontract Tender Documentation as required by the Principal's 
Representative. 

6.4 Calling Tenders 

The Managing Contractor must: 

(a) recommend to the Principal's Representative those persons who in the Managing 
Contractor's opinion are suitable for inclusion in the tender list for the work to be 
subcontracted (which must not include a Prohibited Subcontractor); 

(b) subsequently finalise the tender list in consultation with the Principal's Representative who 
may (in his or her absolute discretion, without the necessity to give reasons) remove or add 
any person from or to the tender list subject to the Managing Contractor not making a 
reasonable objection to any person which the Principal's Representative may remove from 
or add to the tender list; 

(c) call tenders from the persons in the tender list finalised with the Principal's Representative 
in sufficient time to avoid delays or disruption to the progress of the work required to be 
undertaken to complete the project; and 

(d) if so requested by the Principal's Representative, promptly provide a copy of each tender to 
the Principal's Representative. 

6.5 Reviewing Tenders 

The Managing Contractor must: 

(a) examine and analyse all tenders received; 

(b) recommend to the Principal's Representative which tenderer, if any, should be accepted by 
the Managing Contractor; 

(c) submit together with any such recommendation: 

(i) the work to be covered and executed under the proposed subcontract agreement; 

(ii) the time for commencement and completion of that work and confirmation that these 
times are in accordance with the then current approved program; 

(iii) the proposed subcontract price and the amounts tendered by other tenderers; 

(iv) any proposed amendments to the subcontract agreement contained in the Subcontract 
Tender Documentation approved by the Principal's Representative under 
subclause 6.3; and 

(v) any other details which may be required by the Principal's Representative; and 

(d) comply with, and ensure that subcontractors comply with, the NSW Codc and NSW 
Guidelines. 

If required by the Principal's Representative, the Managing Contractor must conduct post tender 
negotiations with the tenderers, which must, if the Principal's Representative so requires, be held 
in the presence of the Principal's Representative. 

6.6 Recommended Tenderer 

The Principal's Representative will consider the recommended tenderer and approve or 
disapprove the Managing Contractor's recommendation without any obligation to give reasons 
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for the approval or disapproval. If the Principal's Representative approves the Managing 
Contractor's recommended tenderer, the Managing Contractor must: 

, (a) promptly enter into an agreement with the approved tenderer on the basis of: 

(i) the subcontract agreement contained in the Subcontract Tender Documentation 
approved by the Principal's Representative under subclause 6.3 with only such 
amendments as the Principal's Representative may have approved in writing; and 

(ii) the subcontract price approved by the Principal's Representative; and 

(b) provide the Principal's Representative with a copy of the executed subcontract agreement 
including the design documents relevant to that agreement. 

If the Managing Contractor wishes to claim an extension of time in respect of the Principal's 
Representative's disapproval of the Managing Contractor's recommended tenderer, the Managing 
Contractor must, within 3 Business Days after the Principal's Representative has disapproved the 
Managing Contractor's recommendation, provide to the Principal's Representative a written 
response providing details of how the Principal's Representative disapproval has delayed the 
Managing Contractor in achieving completion. 

6.7 Co-ordination of Subcontractors 

The Managing Contractor must: 

(a) administer, supervise, inspect, co-ordinate and control the work of all subcontractors 
engaged by it; 

(b) provide and direct all necessary personnel to administer, supervise, inspect, co-ordinate and 
control the Approved Subcontract Agreements and all subcontractors engaged by it; 

(c) administer the Approved Subcontract Agreements in accordance with: 

(i) the terms of the Approved Subcontract Agreements; and 

(ii) the directions of the Principal's Representative; and • 

(d) at all times coordinate the performance of the Services and the work of its subcontractors 
and ensure execution and completion of the Approved Subcontract Agreements in a proper 
and workmanlike manner according to: 

(i) the relevant design documents; and 

(ii) the obligations of the respective subcontractors. 

6.8 Changes to Subcontractor's Work 

The Managing Contractor must: 

(a) not vary the work which is the subject of an Approved Subcontract Agreement unless: 

(i) the Principal's Representative has directed a variation under clause 24 and that 
variation relates directly to the work the subject of the Approved Subcontract 
Agreement; or 

(ii) the Managing Contractor makes a written request to the Principal's Representative 
to authorise it to issue a direction to a subcontractor to vary the work, and the 
Principal's Representative gives its written consent to this request (such consent not 
to be unreasonably withheld or delayed where the Managing Contractor's request to 
issue such a direction is required to co-ordinate the work of subcontractors with the 
work of Other Contractors); and 

(b) not otherwise give any direction to the subcontractor which may delay the subcontractor or 
increase the amount payable to the subcontractor, unless directed to do so by the 
Principal's Representative. 
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• 6.9 Related Companies of Managing Contractor 

I The Managing Contractor or a related  body corporateRelated  Body Corporate  of the Managing 
Contractor may not itself carry out any part of the Reimbursable Services other than the 
Managing Contractor Work unless: 

(a) the express written approval of the Principal's Representative is obtained; and 

(b) the Managing Contractor and the Principal's Representative agree upon a fixed price or 
rates, or a combination of a fixed price and rates, for the work prior to the Managing 
Contractor or the related  body corporatoRelated  Body Corporate  commencing the work. 

In this paragraph, "related  body corporate" has the same meaning as in  the  Corporations Act 2001 
(C41# 

6.10 Managing Contractor Works 

The Principal's Representative will not object to the Managing Contractor performing the 
Managing Contractor Work. 

The Managing Contractor must not commence any part of the Managing Contractor Work until 
written approval is received from the Principal Representative. 

Prior to receiving approval from the Principal Representative the Managing Contractor must 
provide to the Principal's Representative the following particulars in writing: 

(a) a detailed scope of the proposed work to be undertaken as part of the Managing Contractor 
Work; 

(b) a detailed methodology addressing the following: 

(i) a description of the resource methodology that will be used to undertake the 
proposed works; 

(ii) details of how the Managing Contractor will ensure that the quality of the proposed 
works complies with the Contract and ensure compliance with ASA standards; 

(iii) a statement as to how the Managing Contractor will ensure the proposed works are 
carried out in an efficient manner: and 

(iv) a description of the information and particulars the Managing Contractor will 
provide to the Principal's Representative supporting any progress claim made by the 
Managing Contractor for carrying out the proposed works; 

(c) the target budget (including contingency) for the proposed works broken down into 
sufficient detail and reconciled against the Cost Plan including details of the applicable rate 
or rates from the schedule of rates that will apply to the work, or if there are no applicable 
rate or rates, explaining why the rates in the schedule of rates do not apply and providing 
details of its proposed rate (which must be exclusive of any margin for off-site overheads or 
profit); 

(d) the cash flow for the proposed works; 

(e) the time for commencement and completion of the proposed works and confirmation that 
these times are in accordance with the then current approved program; 

(f) the proposed project team to undertake the proposed works including all construction 
workers, managerial and technical personnel; 

(g) the number of resources (man power) and the anticipated total hours to carry out the 
proposed works onsite and offsite; 

(h) the cost of any materials and equipment the Managing Contractor intends to purchase as 
part of the Managing Contractor Work for use in the proposed works; and 
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(i) the type and number of construction plant and the anticipated total hours/days the 
construction plant will be used to carry out the proposed works. 

If required by the Principal's Representative the Managing Contractor must provide further 
particulars prior to the Principal's Representative giving approval for the proposed works to 
commence. 

The Principal's Representative must give its written approval to the Managing Contractor within 
15 Business Days of receiving from the Managing Contractor all particulars required under this 
subclause 6.10, unless it requires further particulars. 

If further particulars are required by the Principal's Representative, the Principal's 
Representative must give its approval within 15 Business Days after the latest of the: 

(j) Managing Contractor providing all materials under this subclause 6.10; or 

(k) where the Principal's Representative requests further particulars under this subclause 6.10, 
provision by the Managing Contractor of the additional information requested by the 
Principal's Representative. 

In carrying out the Managing Contractor Work the Managing Contractor must: 

(1) carry out the Managing Contractor Work in an efficient manner; 

(m) carry out the Managing Contractor Work so as to avoid interfering with, disrupting or 
delaying the work of subcontractors and Other Contractors; 

(n) not vary the work which is the subject of the Managing Contractor Work unless the 
Principal's Representative has directed a variation under clause 24 and that variation 
relates directly to the work the subject of the Managing Contractor Work; and 

(o) each day provide the Principal's Representative with details of all resources, labour and 
construction plant, used by the Managing Contractor in the execution of the Managing 
Contractor Work which identifies as a minimum: 

(i) the part of the Managing Contractor Work being performed by the Managing 
Contractor as described in Anncxurc Part D; 

(ii) the name of each person performing the work for each part of the Managing 
Contractor Work with details of their labour category, the time when the person 
started and finished work, the number of hours being claimed for each person and 
whether those hours are at normal time, time and a half or double time; and 

(iii) details of the type of plant being used for each part of the Managing Contractor 
Work and the number of hours being claimed. 

The Principal's Representative may direct the manner in which the matters described in paragraph 
(o) are to be recorded. 

The Managing Contractor represents and warrants to the Principal that it holds and will continue 
to hold all relevant licences to legally execute the Managing Contractor Work. 

The Managing Contractor Work is to be undertaken on an "open book" basis and will be subject 
to an independent third party audit as required by the Principal's Representative. The Managing 
Contractor must cooperate in facilitating any such audit including by making available all 
necessary records and documents to the Principal's Representative and the auditor to enable an 
audit to be conducted of the amount properly incurred and payable pursuant to this 
subclause 6.10. 
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6.11 Managing Contractor's responsibility 

Except where the Contract otherwise provides, the Managing Contractor shall be liable to the 
Principal for the acts, defaults and omissions of subcontractors and employees and agents of 
subcontractors as if they were those of the Managing Contractor. 

Approval to subcontract shall not relieve the Managing Contractor from any liability or 
obligation under the Contract. 

6.12 Disputes with Subcontractors 

If a Managing Contractor has a dispute with a subcontractor in respect of any aspect of the 
Services and either the Managing Contractor or the subcontractor pursues any court action, 
arbitration or adjudication application under the SOP Act, then: 

(a) the Managing Contractor will be responsible for carriage of the dispute, provided it must: 

(i) keep the Principal's Representative fully informed of all aspects of the dispute; and 

(ii) act in accordance with the reasonable instructions of the Principal's Representative 
(including in respect of lodging any appeals against any decisions made in respect of 
the dispute); 

(b) subject to the Principal's Representative prior written approval (which may not be given  
efunreasonably withheld 411y the Principal s Representative's absolute 
disefetieft&presentative), any external legal, expert or consultants costs incurred by the 
Managing Contractor arising out of the defence of any court action, arbitration or 
adjudication will form part of the Actual Reimbursable Costs; and 

(c) the Managing Contractor's own internal costs of administering the court action, arbitration 
or adjudication application will not form part of the Actual Reimbursable Costs. 

6.13 Co-ordination with Other Contractors 

The Managing Contractor must: 

(a) permit Other Contractors to carry out their work (including rectification of defective work 
and the provision of access to work sites); 

(b) fully co-operate with Other Contractors; 

(c) carefully co-ordinate and interface the performance of the Services and the work of its 
subcontractors with the work carried out or to be carried out by Other Contractors; and 

(d) carry out the Services, and ensure that the subcontractors carry out their work, so as to 
avoid interfering with, disrupting or delaying the work of Other Contractors. 

6.14 Warranty 

The Managing Contractor must, as a condition precedent to completion of the project or each 
Portion, procure and provide the Principal's Representative with those warranties described in 
Item 22 or elsewhere in this Contract from the relevant subcontractors undertaking or supplying 
the work or items the subject of the warranty. 

These warranties: 

(a) must be in the form set out in Annexure Part W1 and must be in favour of the Principal, 
Sydney Trains and any other entity nominated by the Principal's Representative from time 
to time; and 

(b) will not derogate from any rights that the Principal may have against the Managing 
Contractor in respect of the subject matter of these warranties. 
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6.15 Contract obligations in relation to Actual Reimbursable Costs 

The Managing Contractor agrees that the Actual Reimbursable Costs will not include costs 
incurred in circumstances where they are incurred in breach of a requirement of the Contract. 

Without limiting the previous paragraph any costs incurred in breach of: 

(a) the Cost  Plan;Not Used; 

(b) any applicable time bar requirements set out in, or as defined in, the  Cost  Plan or  in  the 
Contract; 

(c) any delegations for approval set out in in the Cost Plan or in the Contract; or 

(d) any requirement set out in the Contract to obtain the written approval of the Principal's 
Representative to commence any part of the Managing Contractor Work, 

will not form part of the Actual Reimbursable Costs. 

6.16 Specialist Asbestos Removal Subcontractor 

Where the Managing Contractor becomes aware of the existence of any asbestos at the site or of 
any material at the site which may contain asbestos (including in connection with any buildings), 
it must not disturb the asbestos or the material and must, in accordance with the procedures in this 
clause 6, employ: 

(a) an occupational hygienist or asbestos consultant, who must be appropriately qualified and 
licensed to conduct any audits and inspections and prepare any management plans required 
in relation to the asbestos; and 

(b) a licensed asbestos removal subcontractor who: 

(i) is appropriately qualified; 

(ii) specialises in the removal of asbestos; and 

(iii) holds all appropriate licences, which licences are current (including from WorkCover 
NSW), 

("specialist asbestos removal subcontractor") to carry out the removal of the asbestos. 

The work of the specialist asbestos removal subcontractor and the occupational hygienist / 
asbestos consultant must be subcontracted to separate persons who are independent of each other 
and where they are both corporations, neither may be a "related  body corporate"  of the other  Oa 
that term  is defined in section  9 of the  Corporations Act  2001 (Cth)).Related Body Corporate of 
the other.  

The Managing Contractor must ensure that the occupational hygienist (or asbestos consultant) 
and the specialist asbestos removal subcontractor -comply with all legislative requirements in 
respect of the asbestos and its removal, including without limitation and to the extent relevant: 

(c) complying with the Code of Practice issued by WorkCover entitled "How to Remove 
Safely Remove Asbestos" December 2011; 

(d) obtaining all necessary certificates, licences, consents, permits, approvals; 

(e) complying with all notification requirements; 

(f) appropriately disposing of all asbestos wastes; and 

(g) undertaking all required monitoring. 

6.17 Prohibited Subcontractor 

The Principal may in its absolute discretion direct the Managing Contractor to terminate any 
subcontract if: 
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(a) that subcontractor; or 

(b) where the subcontractor is a company, any employee of that subcontractor working on the 
project, 

has been found to have engaged in corrupt conduct (as defined in the Independent Commission 
Against Corruption Act 1988 (NSW)) by the Independent Commission Against Corruption. 

The Managing Contractor must then terminate any subcontracts under which that subcontractor 
is engaged in respect of any part of the project and ensure that a replacement subcontractor is 
appointed in accordance with this Contract. 

7 Industrial Relations 

7.1 General 

The Managing Contractor must in carrying out the Services: 

(a) assume sole responsibility for and manage all aspects of industrial relations for the 
Services, including ensuring all subcontractors manage all aspects of industrial relations 
with their employees appropriately; 

(b) ensure that the rates of pay and conditions of employment specified in all relevant 
industrial, enterprise and project based agreements and awards, and any relevant law 
(including statutes), for all employees engaged by any person in connection with the 
Services, are always observed in full; and 

(c) keep the Principal's Representative fully and promptly informed of industrial relations 
problems or issues that affect or are likely to affect the carrying out of the Services, the 
subcontractors and Other Contractors' activities or the delivery of the project. 

7.2 New South Wales Government Requirements 

Without limiting subclause 7.3, the Managing Contractor must: 

(a) comply with all requirements of the NSW  Code and the NSW Guidelines; 

(b) conduct its industrial relations affairs in accordance with the Workplace Relations 
Management Plan prepared in accordance with the TfNSW StandardManagement 
Requirements and submitted by the Managing Contractor as part of the Services; 

(c) not commence any work on the site until the Workplace Relations Management Plan has 
been submitted to the Principal's Representative and the Principal's Representative has not 
rejected it under subclause 5.4; 

(d) submit to the Principal's Representative, before beginning work on the site, a statement 
detailing: 

(i) the location of time and wage records and other documents that are required to be 
kept to verify ongoing compliance with all employment and legal obligations; 

(ii) the names of Federal or NSW awards that are likely to cover the Managing 
Contractor, subcontractors and Other Contractors involved in the Services; and 

(iii) the names of those responsible for co-ordinating industrial relations for the Services, 

except that this statement is not required where the Managing Contractor engages an 
independent industry or employer association or other specialist organisation to audit 
service and verify compliance with employment and legal obligations; 

(e) not do, or omit to do, anything that is, or is likely to be, prejudicial to execution of the 
Services; 

(f) before beginning work on the site, submit a statement on the Managing Contractor's 
letterhead and signed by an authorised person, attesting to the Managing Contractor's 
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compliance, in the preceding twelve months, with all employment and legal obligations, 
including: 

(i) payment of remuneration to employees; 

(ii) annual leave provisions; 

(iii) Long Service Leave Payment Scheme registration; 

(iv) obligations to register workers under the Building and Construction Industry Long 
Service Payments Act 1986 (NSW); 

(v) workers' compensation insurance, including self-insurance arrangements; 

(vi) superannuation fund membership and contributions; and 

(vii) over-award payments such as redundancy fund contributions; and 

(g) continue to provide during the execution of the Services appropriate information to verify 
compliance with the awards, enterprise and workplace agreements and all other legal 
obligations relating to the employment of people for the Services. 

I The industrial relations requirements contained in this Contract, the NSW Code  and the  NSW 
Guidelines: 

(h) are in addition to, but are not in substitution for, any applicable legislative requirements; 
and 

(i) do not limit the powers of the Principal or the liabilities and responsibilities of the 
Managing Contractor pursuant to such legislative requirements. 

The Managing Contractor  acknowledges and warrants that the  Target Budget includes  all costa  
and expenses involved  in complying with all requirements  of this Contract  relating to industrial 
relations and  all relevant awards, enterprise and industrial agreements and  project  specific 
agreements and awards.  

7.3 NSW Code of Practice 

7.3 New South Wales Industrial Relations Guidelines: Building & Construction 
Procurement 

(a) In addition to terms defined in this Contract, terms used in this subclause 7.3 have the same 
meaning as is attributed to them in the NSW Guidelines. The NSW Code and NSW 
Guidelines are available at www.industrialrelations.nsw.gov.au  

(b) The Managing Contractor must at all times comply with, and meet any obligations 
imposed by the NSW Code  and the NSW Guidelines. 

(c) The Managing Contractor must notify the Construction Compliance Unit (CCU) and the 
Principal of any possible non-compliance with the NSW Code and  NSW  Guidelines and of 
remedial action taken, within 24 hours of becoming aware of the possible non-compliance. 

(d) Where the Managing Contractor engages a subcontractor, the Managing Contractor must 
ensure that the contract imposes on the subcontractor equivalent obligations to those in this 
subclause 7.3, including that the subcontractor must at all times comply with, and meet any 
obligations imposed by, the NSW  Code and the  NSW  Guidelines. 

(e) The Managing Contractor must not appoint or engage another party in relation to the 
project where that appointment or engagement would breach a sanction imposed on the 
other party in relation to the NSW  Code or  NSW  Guidelines. 

(f) The Managing Contractor must maintain adequate records of compliance with the NSW 
Code and  NSW  Guidelines by it, its subcontractors and related entities. 
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(g) The Managing Contractor must allow, and take reasonable steps to facilitate, authorised 
personnel (including personnel of the CCU) to: 

(i) enter and have access to sites and premises controlled by the Managing Contractor, 
including the site; 

(ii) inspect any work, material, machinery, appliance, article or facility; 

(iii) access information and documents; 

(iv) inspect and copy any record relevant to the project; 

(v) have access to personnel; and 

(vi) interview any person, 

as is necessary for the authorised personnel to monitor and investigate compliance with the 
NSW Code and  NSW  Guidelines, by the Managing Contractor, its subcontractors and 
related entities. 

(h) The Managing Contractor, and its related entities, must agree to, and comply with, a 
request from authorised personnel (including personnel of the CCU) for the production of 
specified documents by a certain date, whether in person, by post or electronic means. 

(i) The Managing Contractor warrants that at the date of execution of the Contract, neither it, 
nor any of its related entities, are subject to a sanction in connection with the NSW Code or 
NSW  Guidelines that would have precluded it from responding to a procurement process for 
work to which the NSW  Code and NSW Guidelines apply. 

(j) If the Managing Contractor does not comply with, or fails to meet any obligation imposed 
by, the NSW Code  or NSW Guidelines, a sanction may be imposed against it in connection 
with the  NSW Code or NSW Guidelines. 

(k) Where a sanction is imposed: 

(i) it is without prejudice to any rights that would otherwise accrue to the parties; and 

(ii) the State of NSW (through its agencies, Ministers and the CCU) is entitled to: 

(A) record and disclose details of non-compliance with the NSW Code  or  NSW 
Guidelines and the sanction; and 

(B) take them into account in the evaluation of future procurement processes and 
responses that may be submitted by the Managing Contractor or its related 
entities, in respect of work to which the NSW Code and  NSW Guidelines apply. 

(1) The Managing Contractor  bears the cost of ensuring its compliance  with the  NSW Code 
and  NSW Guidelines, including in  respect of  any positive steps it is obliged  to take to meet 
its obligations under the  NSW Guidelines. The Managing Contractor is  not entitled to 
make a claim for reimbursement or an extension of  time from the Principal  or the State of 
NSW for such costs. 

(1) Not used.  

(m) Compliance with the  NSW Code and NSW Guidelines does not relieve the Managing 
Contractor from responsibility to perform the Services and any other obligation under this 
Contract, or from liability for any Defect in the Services or from any other legal liability, 
whether or not arising from its compliance with the NSW  Code and  NSW  Guidelines. 

(n) Where a change in this Contract or the project is proposed, and that change may, or may 
be likely to, affect compliance with the NSW Code and  NSW Guidelines, the Managing 
Contractor must immediately notify the Principal (or nominee) of the change, or likely 
change and specify: 
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(i) the circumstances of the proposed change; 

(ii) the extent to which compliance with the NSW Code  and NSW Guidelines will be, or 
is likely to be, affected by the change; and 

(iii) what steps the Managing Contractor proposes to take to mitigate any adverse impact 
of the change (including any amendments it proposes to a Workplace Relations 
Management Plan or Project Work Health and Safety Management Plan), 

and the Principal will direct the Managing Contractor as to the course it must adopt within 
10 Business Days of receiving notice. 

7.4 Other Requirements 

The industrial relations requirements contained in this Contract and the NSW Government 
Industrial Relations Management Guidelines, December 1999: 

(a) are in addition to, but are not in substitution for, any law, including any legislative 
requirement; and 

(b) do not limit the powers of the Principal or the liabilities and responsibilities of the 
Managing Contractor. 

The Managing Contractor warrants and acknowledges that it has allowed in the nianagcmcnt 
feerates in the schedule of rates  for all the costs and expenses involved with complying with all 
the requirements of this Contract relating to industrial relations and all relevant awards, enterprise 
and industrial agreements and project specific agreements and awards. 

8 Intellectual property rights 

8.1 Warranties and indemnities 

The Principal warrants that, unless otherwise provided in the Contract, the  NCW  Works Brief, 
design, materials, documents and methods of working, each specified in the Contract or provided 
or directed by the Principal or Principal's Representative, shall not infringe any intellectual 
property right. 

The Managing Contractor warrants that the design documents prepared by the Managing 
Contractor and any other documents and methods of working, each provided by the Managing 
Contractor, shall not infringe any intellectual property right. 

Each party must indemnify the other against such respective infringements. 

8.2 Intellectual property rights granted to Principal 

Copyright and property in the design documents and in the Managing Contractor's documents 
and methods of working for the project hereby vest upon their creation in the Principal, and the 
Principal grants to the Managing Contractor an irrevocable licence, to use such things for the 
project. 

If any intellectual property rights in the design documents or methods of working are not capable 
of being vested in the Principal because the Managing Contractor itself does not own, and is 
unable at a reasonable cost to obtain ownership of, those intellectual property rights, the 
Managing Contractor grants to the Principal an irrevocable licence, which may be transferred 
and is not subject to the payment of any royalties, to use such design documents and methods of 
working for the project. Such licence shall also include any subsequent repairs to, maintenance or 
servicing of (including the supply of replacement parts) or additions or alterations to the project 
and the copying of documents for such purposes. 

The Managing Contractor must do everything necessary to perfect such vesting. 

The Managing Contractor must ensure that the documents and methods of working are not 
copied, supplied nor reproduced for any purpose other than the Services. 
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9 Legislative and other requirements and powers of authorities 

9.1 Compliance 

The Managing Contractor must satisfy (and, to the extent relevant, must ensure that all 
subcontractors satisfy) all legislative requirements necessary to carry out the Services and design 
and construct the project and the Temporary Works or necessary for the use, operation, 
maintenance and repair of the project, except those in Item 23, those in Annexure Part K1 or those 
directed by the Principal's Representative to be satisfied by or on behalf of the Principal. 

The Managing Contractor, upon finding that a legislative requirement is at variance with the 
Contract or the NCW   Works Brief must promptly give the Principal's Representative written 
notice thereof. 

9.2 Changes 

If a legislative requirement: 

(a) necessitates a change: 

(i) to the  NCW  Works Brief 

(ii) to the project; 

(iii) to the Services (including the Design Services); 

(iv) being the provision of services by a municipal, public or other statutory authority or 
private utility company in connection with the Services or the project; or 

(v) in a fee or charge or payment of a new fee or charge;  and 

(b) comes into effect after the date of execution of the Contract and: 

(i) as at the date of execution of the Contract was not published or public notice had 
been given (even as a possible future legislative requirement) or could not otherwise 
have been reasonably anticipated by a competent contractor; and 

(ii) in the case of the documents described in paragraph (b) of the definition of legislative 
requirements, only changes a certificate, licence, consent, permit, approval or 
requirement (including the Planning Approval) which was in existence as at the date 
of execution of the Contract; and 

(c) causes the Managing Contractor to incur more or less cost than otherwise would have been 
incurred in performing either or both of the Preliminaries or the Design Services, 

Dcsign Fee  

the costs of complying with the le! islative ref uirement shall form 'art of the Actual 
Reimbursable Costs.  

9.3 Changes in Codes and Standards 

Where there is a Change in Codes and Standards: 

(a) the Managing Contractor must give a written notice to the Principal's Representative 
within 20 Business Days of the Change in Codes and Standards containing: 

(i) details of the Change in Codes and Standards; and 

(ii) an estimate of the Managing Contractor's increased or decreased costs of complying 
with the Change in Codes and Standards (mcluding any additional Actual 
Reimbursable Costs) including sufficient information to support the estimate; and 

(b) if a notice is given by the Managing Contractor which complies with subclause 9.3(a), then 
within 10 Business Days of the notice being given, the Principal's Representative will 
either: 
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(i) direct the Managing Contractor to disregard the Change in Codes and Standards; or 

(ii) direct a variation under subclause 24.1 in respect of the Change in Codes and 
Standards. 

If there  is any change  in the  Codcs and Standards  which does not constitute a  Change  in Codes 
and Standards  the  Managing Contractor  must comply  with the change and  will not  be entitled to 
make any  Claim against  the Principal  arising out  of or  in any way  in connection  with the change.  

9.4 Exchange of Information Between Government Agencies 

The Managing Contractor authorises the Principal, its employees and agents to make information 
concerning the Managing Contractor available to NSW government departments or agencies. 
Such information may include, but need not be limited to, any information provided by the 
Managing Contractor to the Principal or the Principal's Representative and any information 
relating to the Managing Contractor's performance under this Contract. 

The Managing Contractor acknowledges that any information about the Managing Contractor 
from any source, including substantiated reports of unsatisfactory performance, may be taken into 
account by the Principal and NSW government departments and agencies in considering whether 
to offer the Managing Contractor future opportunities for NSW government work. 

The Managing Contractor also acknowledges that the Principal has in place processes for 
assessing the performance of its contractors, that these processes will apply to the Managing 
Contractor's performance under this Contract and that it will participate in the Principal's 
"Managing Contractor Performance Reporting" process. 

9.5 Rail Safety Accreditation 

To the extent that the Services require accreditation under the Rail Safety National Law, the 
Managing Contractor must carry out the Services (including those performed by its 
subcontractors) pursuant to the TfNSWSydney Metro  Accreditation. 

9.6 Principal Contractor 

(a) In this subclause 9.6 the terms "construction project", "construction work", "principal 
contractor", and "workplace" have the same meanings assigned to the terms under the WHS 
Legislation and the word "Control" has the same meaning as in Annexure Part J1. 

For ;the purpose of the WHS Legislation and this Contract, the project and any work by an 
Other Contractor ("Other Contractor Work") is taken to be part of the same 'construction 
project'. 

(b) During any period: 

(i) for which the Managing Contractor is specified in Annexure Part J1 as being; or 

(ii) that the Principal's Representative directs the Managing Contractor to be, 

in Control of any part of the site and to the extent that the Services or any Other Contractor 
Work includes construction work: 

(iii) the Principal engages the Managing Contractor as the principal contractor in respect 
of the Services and all Other Contractor Work carried out on that part of the site; 

(iv) the Principal authorises the Managing Contractor to have management and control 
of each workplace at which the Services and the Other Contractor Work is to be 
carried out and to discharge the duties of a principal contractor under the WHS 
Legislation; and 

(v) the Managing Contractor accepts the engagement as principal contractor and agrees 
to discharge the duties imposed on a principal contractor by the WHS Legislation. 
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(c) To the extent not prohibited by law, the Managing Contractor must indemnify the 
Principal against any damage, expense, loss or liability suffered or incurred by the 
Principal arising out of or in any way in connection with the Managing Contractor's failure 
to discharge the duties imposed on a principal contractor by the WHS Legislation that the 
Managing Contractor is required to discharge in accordance with this subclause 9.6. 

(d) Where the: 

(i) Managing Contractor is not specified in Annexure Part J1 as being; or 

(ii) the Principal's Representative has not directed that the Managing Contractor is to 
be, 

(iii) in Control of a part of the site, the Managing Contractor: 

(iv)(iii  acknowledges that the person who is specified in Annexure Part J1 as being in 
Control of that part of the site is the principal contractor in respect of all construction 
work carried out by or on behalf of the Principal on that part of the site during the 
period during which that person is in Control of that part of the site; and 

04(iv) must comply with any exercise by the person referred to in paragraph (iii) of such 
authority as is necessary to enable that person to discharge the responsibilities 
imposed on a principal contractor by the WHS Legislation. 

(e) The Managing Contractor must comply with any direction by the Principal for the 
purposes of compliance with a condition or restriction of the Principal's accreditation under 
the Rail Safety National Law, except to the extent that compliance with the direction of the 
Principal is inconsistent with the Managing Contractor's obligations under subclause 
9. 6 (b). 

9.7 Global Safety Interface Agreement 

The Managing Contractor: 

(a) acknowledges that the Principal has entered or will enter into the Global Safety Interface 
Agreement; 

(b) must: 

(i) unless otherwise expressly specified in Annexure Part K1 , comply with, satisfy, 
carry out and fulfil the conditions and requirements of the Global Safety Interface 
Agreement, including those conditions and requirements that the Principal is 
required, under the terms of the Global Safety Interface Agreement, to comply with, 
satisfy, carry out and fulfil; and 

(ii) comply with and fulfil any conditions, obligations or requirements allocated to the 
Managing Contractor in Annexure Part K1 that are additional to or more stringent or 
onerous than the conditions and requirements described in subclause 9.7(b)(i); 

(c) must assist the Principal in any way that the Principal reasonably requires to enable the 
Principal to perform the obligations identified for the Principal to perform in Annexure 
Part K1 ; 

(d) must comply with any reasonable directions of the Principal's Representative (who will 
have regard to any reasonable submissions made by the Managing Contractor to the 
Principal's Representative) in relation to compliance with the relevant conditions and 
requirements of the Global Safety Interface Agreement; 

(e) must, where a Global Safety Interface Agreement provides for the Principal to provide a 
document, notice or information to a third party, provide such document, notice or 
information to the Principal (and not to a third party) within a reasonable time sufficient for 
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the Principal to review and comment on the document, notice or information and provide it 
to a third party within the time period required by the Global Safety Interface Agreement; 

(f) must, in carrying out the Services: 

(i) ensure that no act or omission of the Managing Contractor constitutes, causes or 
contributes to any breach by the Principal of its obligations to a third party under the 
Global Safety Interface Agreement; and 

(ii) otherwise act consistently with the terms of the Global Safety Interface Agreement; 

(g) agrees that whenever, pursuant to the terms of a Global Safety Interface Agreement, the 
Principal makes an acknowledgment or gives a release or warranty, indemnity, or covenant 
to a third party under any clause of the Global Safety Interface Agreement then, subject to 
what is provided in Annexure Part K1 and the other terms of this Contract, the Managing 
Contractor is deemed to make the same acknowledgement or give the same release or 
warranty, indemnity or covenant to the Principal on the same terms and conditions as the 
acknowledgement, release or warranty, indemnity or covenant made or given by the 
Principal under a Global Safety Interface Agreement in the same way as if the relevant 
terms of the acknowledgement, release or warranty, indemnity or covenant were set out in 
full in this Contract; and 

(h) acknowledges that to the extent that a Global Safety Interface Agreement contains a 
provision pursuant to which a third party is stated to make no representation as to a state of 
affairs, the Managing Contractor agrees that the Principal similarly makes no 
representation to the Managing Contractor in respect of that state of affairs in the same 
way as if the relevant terms of the Global Safety Interface Agreement were set out fully in 
this Contract. 

9.8 ASA Compliance 

(a) The Managing Contractor warrants that it is an AEO and that its ASA Authorisation allows 
it to perform the Services. 

(b) The Managing Contractor must hold and maintain its ASA Authorisation for so long as the 
Services are carried out. 

(c) The Managing Contractor must (and must ensure that its subcontractors and all personnel 
for which the Managing Contractor is responsible): 

(i) comply with the conditions of the applicable ASA Authorisation; 

(ii) implement and comply with the requirements of any ASA Requirements applicable to 
the Asset Services; 

(iii) cooperate fully with the ASA in the performance of the ASA 's functions; 

(iv) provide access to premises and resources as reasonably required by the ASA, 
including so that it can effectively carry out its review, surveillance and audit 
functions; 

(v) comply with the directions, instructions and requirements issued by the ASA; 

(vi) notify the ASA of any matter that could reasonably be expected to affect the exercise 
of the ASA 's functions; 

(vii) provide the ASA with any information relating to its activities or any documents or 
other things reasonably required by the ASA in the exercise of its functions; and 

(viii) provide the Principal with such reasonable assistance as may be reasonably 
required by the Principal to enable the Principal to cooperate fully with the ASA 
and to implement and comply with ASA Requirements. 
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(d) .The Managing Contractor  acknowledges and agrees that  it is not entitled to make  (and  
neither the  Principal nor the  ASil will be liable upon) any  Claim  arising out of or  in  
eenfteet-ien—wit-li—t-h-e—ebligat-ion—t-e—eemply--wit-h—t-he—r-equifemefrts—ef—ASA d—the—ASA 
Authorisation. 

9.9 Local Industry Participation 

The Managing Contractor must: 

(a) maximise the opportunities for Australia and New Zealand industries to bid competitively 
for items to be supplied for the Services in accordance with NSW Government policies and 
guidelines; 

(b) as part of the Contract Management Plan, develop, document and implement a Local 
Industry Participation Plan, in accordance with the TINSW StandardManagement 
Requirements; 

(c) submit the proposed Local Industry Participation Plan to the Principal's Representative for 
review under subclause 5.4; 

(d) implement the Local Industry Participation Plan before any decisions are taken in design or 
construction work that influences the source of products and services; and 

(e) comply with the TfNSW StandardManagement  Requirements regarding local industry 
participation management. 

9.10 Employment of Aboriginal and Torres Strait Islander People 

The Managing Contractor must: 

(a) provide employment opportunities to Aboriginal and Torres Strait Islander people in 
accordance with the NSW Government Policy on Aboriginal Participation in Construction 
(February 2015); 

(b) as part of the human resources input to and the documentation and implementation of the 
Managing Contractor's Contract Management Plan, address the employment of Aboriginal 
and Torres Strait Islander people and compliance with the NSW Government Policy on 
Aboriginal Participation in Construction (February 2015); and 

(c) provide reports to the Principal's Representative in such format and within such times as 
may be required by the Principal's Representative which record the performance of the 
Managing Contractor in relation to Aboriginal participation. 

9.11 NSW Government Resource Efficiency Policy 

The Managing Contractor must: 

(a) use its best endeavours to reduce wastage and increase the use of recycled materials in 
accordance with the NSW Government Resource Efficiency Policy ("GREP"); 

(b) address as part of the Managing Contractor's Construction Environment Management Plan 
the measures to be taken to reduce wastage and increase the use of recycled materials in the 
areas of paper products, office consumables, vegetation and landscaping materials, and 
construction and demolition materials; and 

(c) provide reports to the Principal's Representative in such format and within such times as 
may be required by the Principal's Representative for the use by the Principal in complying 
with its GREP obligations to report performance. 

9.12 Training Management 

(a) Subject to the express provisions of the Contract, the Managing Contractor must comply 
with the NSW Government "Training Management Guidelines", February 2009. The 
Guidelines are available at: 
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http://www.dpc.nsw. gov.au/publications/memos_and_circulars/circulars/2009/c2009  
-08_nsw_government_apprenticeship_program_-_training_management_guidelines 

(b) Training management requirements specified in the Contract and the NSW Government 
"Training Management Guidelines" may be in addition to, but are not in substitution for, 
any training obligations of the Managing Contractor under statute, industrial award, 
enterprise or workplace agreement, or other workplace arrangements approved under 
Federal or NSW law. 

(c) Where applicable, as indicated in Item 24, at least 14 days before starting work on the site 
the Managing Contractor must document and submit a Project Training Management Plan 
which complies with the NSW Government "Training Management Guidelines", February 
2009. 

(d) The Managing Contractor must systematically manage its training management processes 
in accordance with the systems, plans, standards and codes specified in the Contract. 

The Managing Contractor must demonstrate to the Principal, whenever requested, that it 
has met and is meeting at all times its obligations under this subclause 9.12. 

10 Care of the Work and reinstatement of damage 

10.1 Care of the Services and Works 

Except as provided in subclause 10.3, the Managing Contractor shall be responsible for care of: 

(a) the whole of the Services and project from and including the date of commencement of the 
Services to 4:00 pm on the date of completion, at which time responsibility for the care of 
the project (except to the extent provided in paragraph (b)) shall pass to the Principal; and 

(b) outstanding work and items to be removed from the site by the Managing Contractor after 
4:00 pm on the date of completion until completion of outstanding work or compliance with 
clause 20. 

Without limiting the generality of paragraph (a), the Managing Contractor shall be responsible 
for the care of unfixed items accounted for in a payment schedule and the care and preservation of 
things entrusted to the Managing Contractor by the Principal or brought onto the site by 
subcontractors for carrying out the Services. 

10.2 Reinstatement 

If loss or damage, other than that caused by an Excepted Risk, occurs to the Services or project 
during the period of the Managing Contractor's care, the Managing Contractor shall, at its cost, 
rectify such loss or damage. 

In the event of loss or damage being caused by any of the Excepted Risks (whether or not in 
combination with other risks), the Managing Contractor shall to the extent directed by the 
Principal Representative, rectify the loss or damage and such rectification shall be a deemed 
variation. If loss or damage is caused by a combination of Excepted Risks and other risks, the 
Principal Representative in pricing the variation shall assess the proportional responsibility of the 
parties. 

10.3 Excepted risks 

The Excepted Risks causing loss or damage, for which the Principal is liable, are: 

(a) any negligent act or omission of the Principal Representative, the Principal or its 
consultants, agents, employees or Other Contractors; 

(b) any risk specifically excepted elsewhere in the Contract; 
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(c) war, invasion, acts of foreign enemies, hostilities (whether war be declared or not), civil 
war, rebellion, revolution, insurrection or military or usurped power, martial law or 
confiscation by order of any Government or public authority; 

(d) ionising radiations or contamination by radioactivity from any nuclear fuel or from any 
nuclear waste from the combustion of nuclear fuel not caused by the Managing Contractor 
or its subcontractors or either's employees or agents; and 

(e) use or occupation of any part of the Services or project by the Principal or its consultants, 
agents or Other Contractors. 

11 Damage to persons and property 

11.1 Protection 

Insofar as compliance with the Contract permits, the Managing Contractor, on behalf of the 
Principal must effect the taking of measures: 

(a) necessary to protect people and property; 

(b) to avoid unnecessary interference with the passage of people and vehicles; and 

(c) to prevent nuisance and unreasonable noise and disturbance. 

If the Managing Contractor fails to comply with an obligation under this clause, the Principal, 
after giving reasonable written notice to the Managing Contractor and in addition to the 
Principal's other rights and remedies, may have the obligation performed by others. The costs 
incurred by the Principal in taking this action will be a debt due and payable by the Managing 
Contractor to the Principal. 

11.2 Urgent action 

If urgent action is necessary to protect the project, other property or people and the Managing 
Contractor fails to ensure the action is taken, in addition to any other remedies of the Principal, 
the Principal may cause the necessary action to be taken. The costs incurred by the Principal in 
taking this action will be a debt due and payable by the Managing Contractor to the Principal. 

If time permits, the Principal's Representative must give the Managing Contractor prior written 
notice of the Principal's intention. 

11.3 Indemnity by Managing Contractor 

The Managing Contractor must indemnify the Principal and Sydney Trains and RailCorp 
against: 

(a) loss of or damage to the Principal's or Sydney Trains' or RailCorp's property (other than the 
project); and 

(b) claims in respect of personal injury or death or loss of, or damage to, any other property, 

arising out of or as a consequence of the carrying out of the Services, but the indemnity shall be 
reduced proportionally to the extent that the act or omission of the Principal, the Other 
Contractors or the agents of the Principal, or other contractors (not being employed by the 
Managing Contractor) may have contributed to the injury, death, loss or damage. 

This subclause shall not apply to: 

(c) the extent that the Managing Contractor's liability is limited by another provision of the 
Contract; 

(d) exclude any other right of the Principal to be indemnified by the Managing Contractor; 

(e) damage which is the unavoidable result of the carrying out of the Services in accordance 
with the Contract; and 
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(f) claims in respect of the Principal's right to have the project carried out. 

12 Professional indemnity insurance 

Before commencing the Services, the Managing Contractor must effect and maintain professional 
indemnity insurance with levels of cover not less than stated in Item 25(a)(i). 

The insurance must be maintained until the final certificate is issued and thereafter for the period 
stated in Item 25(a)(ii). 

The Managing Contractor must ensure that every subcontractor, if within a category stated in 
Item 25(b)(i), must effect and maintain professional indemnity insurance with levels of cover not 
less than stated in Item 25(b)(i) applicable to that category. 

Each subcontractor 's professional indemnity insurance must be maintained until the final 
certificate is issued and thereafter for the period stated in Item 25(b)(ii). 

13 Insurance by Principal 

The Principal must, from the date of execution of the Contract effect the- construction works 
insurance and public liability insurance on the terms of the insurance policies which appear as 
Exhibit 1A. 

This insurance is subject to the exclusions, conditions and excesses noted on the policies and is 
deemed to satisfy the Principal's obligation to effect insurance. The Managing Contractor 
acknowledges and agrees that it was provided with a copy of the insurance policies in Exhibit 1A 
prior to the date of execution of the Contract and it reviewed and examined the terms of those 
insurance policies and: 

.(a) has satisfied itself as to the nature and extent of the cover provided by those insurance 
policies; 

(b) must, if required by the Managing Contractor, take out at the Managing Contractor's 
expense any insurance to: 

(i) insure any risks not insured by the insurance policies in Exhibit 1A; or 

(ii) cover any exclusions, conditions of excesses in the insurance policies in Exhibit 1A, 

which the Managing Contractor wants to insure against or cover; and 

(c) where it bears the risk of the relevant loss or damage, or is required to indemnify the 
Principal, agrees to bear the cost of any excesses or exclusion in the insurance policies in 
Exhibit lA and any such amounts will not form part of the Actual Reimbursable Costs. 

The Principal will maintain the policies until the end of all Defects Liability Periods. 

14 Managing Contractor Insurance 

14.1 Insurance of employees 

Before commencing the Services, the Managing Contractor must insure against statutory and 
common law liability for death of or injury to persons employed by the Managing Contractor. 
The insurance cover must be maintained in accordance with all legislative requirements. 

Where permitted by law, the insurance policy or policies must be extended to provide indemnity 
for the Principal's statutory liability to the Managing Contractor's employees. 

The Managing Contractor must ensure that all subcontractors have similarly insured their 
employees and have effected all required workers compensation insurance. 
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14.2 Motor Vehicle Third party Insurance 

If the project or the Services require the use of motor vehicles or construction plant licensed for 
road use to transport items or substances, the Managing Contractor must take out or hold a policy 
of insurance for motor vehicles and such plant covering Third Party Liability for property 
damage, extended specifically to cover transportation of such items or substances. 

The policy must be in the name of the Managing Contractor with the Principal noted for their 
respective rights and interests and cover their liabilities to third parties. 

d must include a cross-liability clause 
in which the insurer agrees to waive all rights of subrogation or action against any of the persons 
covered and for the purpose of which the insurer accepts the term 'insured' as applying to each of 
the persons covered as if a separate policy of insurance had been issued to each of them (subject 
always to the overall sum insured not being increased thereby). 

The policy must be effected with an insurer and in terms both approved in writing by the 
Principal's Representative which approval will not be unreasonably withheld. The policy must be 
effected before commencing work covered by the policy and be maintained until the issue of the 
final certificate under subclause 25.7. 

In addition the Managing Contractor must effect or hold Compulsory Third Party Insurance for 
bodily injury in accordance with legislative requirements. 

14.3 Insurance of construction plant 

The Managing Contractor must, before the Managing Contractor commences the Services or as 
otherwise required by this Contract effect and have in place an insurance policy covering loss or 
damage to the construction vlan 

with insurers and on terms satisfactory to the Principal's 
Representative. 

The Managing Contractor must ensure that the insurance policy covering loss or damage to the 
construction plant: 

(a) covers the Principal, the Principal's Representative, the Managing Contractor and all 
subcontractors and all of their employees and agents, for their respective rights and 
interests, and their liabilities to third parties and liability to each other; and 

(b) covers loss or damage to the construction plant in any way in connection with, the project 
or the performance of the Services. 

14.4 Asbestos liability insurance 

If the Services include any work involving asbestos or asbestos decontamination, including 
stripping, encapsulation or removal, the Managing Contractor must effect, or ensure that its 
specialist asbestos removal subcontractor effects, a policy of insurance with an insurer and in 
terms both approved in writing by the Principal's Representative, covering the specialist asbestos 
removal subcontractor, the Managing Contractor, the Principal, the Principal's Representative, 
Sydney Trains, private sector consultants engaged by the Principal, and all subcontractors and all 
of their em lo ees and a ents. 

The asbestos liability insurance must be in place at least 60 days prior to carrying out any work in 
respect of the asbestos and must be maintained for so long as there is a risk that an event covered 
by the insurance may occur in relation to the project or the Services. 
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15 Inspection and provisions of insurance policies 

15.1 Proof of insurance 

Before the Managing Contractor commences the Services and whenever requested in writing by 
the other party, a party liable to insure must provide satisfactory evidence that such insurance is 
effected and maintained. 

Insurance shall not limit liabilities or obligations under other provisions of the Contract. 

15.2 Failure to produce proof of insurance 

If after being so requested, a party liable to insure fails promptly to provide satisfactory evidence 
of compliance, then without prejudice to other rights or remedies, the other party may insure and 
the cost thereof shall be moneys due and payable from the party in default. Where the defaulting 
party is the Managing Contractor, the Principal may refuse payment until such evidence is 
produced by the Managing Contractor. 

15.3 Notices from or to insurer 

The Managing Contractor must ensure that each insurance policy it is required to effect pursuant 
to the Contract contains provisions acceptable to the Principal which: 

(a) require the Managing Contractor to inform both parties, whenever the insurer gives a party 
or a subcontractor a notice in connection with the policy; 

(b) provide that a notice of claim given to the insurer by either party or a subcontractor must 
be accepted by the insurer as a notice of claim given by both parties and the subcontractor; 
and 

(c) require the Managing Contractor, whenever the party fails to maintain the policy, promptly 
to give written notice thereof to both parties and prior to cancellation of the policy. 

15.4 Notice of potential claims 

A party must, as soon as practicable, inform the other party in writing of any occurrence that may 
give rise to a claim under an insurance policy required by clauses 13 and 14 and must keep the 
other party informed of subsequent developments concerning the claim. 

The Managing Contractor must ensure that subcontractors in respect of their operations similarly 
inform the parties. 

15.5 Cross liability 

Any insurance required to be effected in joint names in accordance with the Contract must 
include a cross liability clause in which the insurer agrees to waive all rights of subrogation or 
action against any of the persons constituting the insured and for the purpose of which the insurer 
accepts the term 'insured' as applying to each of the persons constituting the insured as if a 
separate policy of insurance had been issued to each of them (subject always to the overall sum 
insured not being increased thereby). 

16 Principal's Representative's Role 

16.1 Principal's Representative 

The Principal must ensure at all times that a person is appointed as the Principal's Representative. 

The Principal's Representative may give a direction orally but must as soon as practicable 
confirm it in writing. 

The Principal's Representative will give directions and carry out all its other functions under this 
Contract as the agent of the Principal (and not as an independent certifier, assessor or valuer). 
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16.2 Principal's Representative's delegates 

The Principal's Representative may from time to time appoint individuals to exercise delegated 
Principal's Representative's functions, provided that: 

(a) no aspect of any function shall at any one time be the subject of delegation to more than 
one delegate; 

(b) delegation shall not prevent the Principal's Representative exercising any function; and 

(c) the Principal's Representative gives the Managing Contractor written notice of 
respectively: 

(i) the appointment, including the delegate's name and delegated functions; and 

(ii) the termination of each appointment. 

The Managing Contractor acknowledges that pursuant to the WSW StandardManagement 
Requirements the Principal shall appoint a Rail Safety Manager and that for the purposes of the 
Contract that person will be regarded as a Principal's Representative's delegate in respect of all 
functions of the Principal's Representative concerning rail safety. 

17 Managing Contractor's representative and key personnel 

17.1 Managing Contractor's representative 

The Managing Contractor must manage the Services personally or by a competent representative. 
Matters within a Managing Contractor's representative's knowledge (including directions 
received) shall be deemed to be within the Managing Contractor's knowledge. 

The Managing Contractor must forthwith give the Principal's Representative written notice of the 
representative's name and any subsequent changes. 

If the Principal's Representative makes a reasonable objection to the appointment of a 
representative, the Managing Contractor must terminate the appointment and appoint another 
representative. 

17.2 Key personnel 

The Managing Contractor must employ on the project the key personnel for the functions stated 
in Item 9. Unless otherwise agreed in writing by the Principal's Representative the key personnel 
must be based on site as a minimum for the percentage allocation specified in Item 9. 

The Managing Contractor must not replace or substitute any of the key personnel or alter their 
functions without the prior written approval of the Principal's Representative. 

If the Managing Contractor wishes to replace or substitute any of its key personnel or alter their 
functions, the Managing Contractor must provide to the Principal's Representative CVs for a 
minimum of two (2) alternative persons whom have similar qualifications as the key personnel 
they are intended to replace together with details as to their project availability. 

18 Managing Contractor's employees and subcontractors 

The Principal's Representative may direct the Managing Contractor to have removed, within a 
stated time, from any activity of the Services or the project, any person employed on the Services 
or the project by the Managing Contractor or by a subcontractor who: 

(a) in the Principal's Representative's opinion, is incompetent, negligent or guilty of 
misconduct; or 

(b) has been found to have engaged in corrupt conduct (as defined by the Independent 
Commission Against Corruption Act 1988 (NSW)) by the Independent Commission 
Against Corruption. 
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Where the Principal's Representative is relying on one of the grounds in paragraph a) the 
Managing Contractor may, within 2 business days respond to the Principal's Representative 
objecting to the direction and providing reasons for its objection. The Principal's Representative 
shall consider the Managing Contractor's objections and reasons and either withdraw or confirm 
its direction. 

19 Site 

19.1 General 

(a) Subject to subclauses 19.2 and 19.3, the Principal must provide the Managing Contractor 
with access to the site in accordance with Annexure Part J1 and Item 26. The Managing 
Contractor acknowledges and agrees that access to the site will be provided progressively 
to the Managing Contractor as set out in Annexure Part J1. 

(b) Subject to subclauses 19.2 and 19.3 and any other provision of this Contract affecting 
access, the Principal must: 

(i) give, or ensure the Managing Contractor has, access to the site by the dates set out in 
Annexure Part .11 and Item 26 (and if a period is specified in relation to a part of the 
site, then by the last day of that period); and 

(ii) once access to a part of the site is provided to the Managing Contractor, thereafter 
continue to allow, or ensure that the Managing Contractor is continued to be 
allowed, access to that part of the site. 

19.2 Track Possession 

Subject to this subclause 19.2, the Track Possessions set out in or nominated in Item 26 are 
currently planned and will be made available by the Principal to the Managing Contractor at no 
cost to the Managing Contractor. 

If the Principal is unable to provide the Track Possessions referred to above, the Principal will 
provide an alternative Track Possession or Track Possessions. 

If the Managing Contractor requires a Track Possession or power isolation in addition to the 
Track Possessions identified in Item 26 (Additional Track Possession or Power Isolation) and 
requires the Principal to liaise with Sydney Trains in this regard, it must provide no less than: 

(a) 26 weeks prior written notice in respect of each Additional Track Possession or Power 
Isolation that falls on a weekend; or 

(b) 20 weeks prior written notice in respect of each Additional Track Possession or Power 
Isolation that falls on a weeknight or which requires a power isolation only, 

and identify whether a power isolation is required during the requested Additional Track 
Possession or Power Isolation. 

Following receipt of a request for an Additional Track Possession or Power Isolation, the 
Principal may assist the Managing Contractor to obtain the requested Additional Track 
Possession or Power Isolation, but is under no obligation to do so and in no way guarantees that 
the requested Additional Track Possession or Power Isolation will be granted by Sydney Trains. 

If an Additional Track Possession or Power Isolation is granted by Sydney Trains, the Managing 
Contractor must: 

(c) make the necessary arrangements for the Additional Track Possession or Power Isolation in 
accordance with clause 8.3 of the ISR.MR entitled Project Administration; and 

(d)  
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The Managing Contractor acknowledges and agrees the Principal may alter or cancel any Track 
Possession or power isolation at any time. 

19.3 Contractor's Acknowledgement 

The Managing Contractor acknowledges and agrees that: 

(a) access to the site or any part thereof will only confer on the Managing Contractor a right to 
such control and use as is necessary to enable the Managing Contractor to execute the 
Services; 

(b) the Principal is not obliged to give the Managing Contractor access to any part of the site 
until the Managing Contractor has: 

(i) complied with subclauses 2.7 and 2.8 of this Contract; 

(ii) effected the insurance policies required under clause 14; 

(iii) submitted the Construction Environmental Management Plan and the Project Work 
Health and Safety Management Plan required by the TINSIV StandardManagement 
Requirements to the Principal's Representative under clause 5.4 and the Principal's 
Representative has not rejected the proposed Construction Environmental 
Management Plan or Project Work Health and Safety Management Plan within 15 
Business Days after such submission in accordance with clause 5.4(c); and 

(iv) satisfied all requirements in Annexure Part J1 which must be satisfied prior to access 
to a part of the site being provided to the Managing Contractor including obtaining 
the approval of the Principal's Representative to a Managing Contractor's 
Construction Access Notice; 

(c) the Principal is not obliged to provide, and the Managing Contractor may not be given, 
exclusive access to the site; 

(d) the Principal is not obliged to carry out any work or provide any facilities to the Managing 
Contractor which may be necessary to enable the Managing Contractor to obtain access to 
the site or carry out the Services; and 

(e) the Principal and others may engage Other Contractors to work upon or in the vicinity of 
the site at the same time as the Managing Contractor. 

19.4 Management and Control of the site 

At all times after being given access to the site or a part of the site under subclause 19.1 and 
before the date of completion of the Portion for which the site or the relevant part of the site is 
provided to the Managing Contractor, the Managing Contractor: 

(a) without limiting any right of the Principal or the Principal's Representative under this 
Contract, and subject to subclause 9.6, will be responsible for the management and control 
of the site; 

(b) must control access to, and the security and maintenance of, the site or that part, except 
where the Principal's Representative advises otherwise; 

(c) must ensure public safety on and adjacent to the site or that part; 

(d) must provide for the continuous safe passage of the public, road and railway system users 
on existing roads, access ways and Rail Tracks affected by the Services in accordance with 
this Contract; 
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(e) subject to subclauses 19.1 and 19.5 and the TINSTV StandardManagement  Requirements, 
and any relevant legislative requirement, must limit access to the site to its employees, 
subcontractors and their employees and subcontractors, and those with a legitimate interest 
in being on the site as part of the Services; and 

(f) must not impede access to private property. 

19.4A Extra Land 

(a) The Managing Contractor must: 

(i) procure for itself and at its own cost the occupation or use of or relevant rights over 
any land or buildings in addition to the site , including any land owned by Sydney 
Trains or RailCorp , which is necessary or which it may require for the purposes of 
carrying out the Services; 

(ii) at its own cost carry out all activities and procure all services necessary to make the 
Extra Land suitable for use by the Managing Contractor; 

(iii) as a condition precedent to completion of the project or each Portion: 

(A) rehabilitate any Extra Land in accordance with the requirements of all relevant 
authorities and other relevant persons; and 

(B) unless not required by the Principal's Representative, provide to the 
Principal's Representative a properly executed certificate in the form of 
Annexure Part X1 or a release on terms otherwise satisfactory to the 
Principal's Representative from all claims or demands (whether for damages 
or otherwise howsoever arising) from the owner or occupier of, and from other 
persons having an interest in, any Extra Land; and 

(iv) indemnify the Principal against any damage, expense, loss, cost or liability suffered 
or incurred by the Principal arising out of or in any way in connection with a Claim 
by the owner or occupier of, or any other person having any interest in, any Extra 
Land, provided that the Managing Contractor's liability to indemnify the Principal 
will be reduced proportionally to the extent that an act or omission of the Principal, 
or an agent of the Principal contributed to the damage, expense, loss, cost or liability. 

(b) The Managing Contractor acknowledges and agrees that: 

(i) the Principal is not responsible for providing (or assisting the Managing Contractor 
to obtain) access to any Extra Land;   and 

(ii) it will comply with all directions of the owners, occupiers or persons providing Extra 
Land, including in respect of any Utility Service connection points; and,, 

(iii) it will not  be entitled  to make, and  the Principal will not  be liable upon, any  Claim in 
respect  of any  Extra Land.  

19.5 Principal's Right to Access and Inspect 

Subject to subclause 19.6, the Managing Contractor must: 

(a) minimise disruption or inconvenience to: 

(i) the Principal, occupiers (including railway system or rail passengers and other 
users), tenants and potential tenants of the site or a part thereof in their occupation or 
use of, or attendance upon, any part of the site; and 

(ii) others having a right of access to the site; and 

(b) at all times: 
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give the Principal's Representative, the Principal and any person authorised by either 
the Principal's Representative or the Principal access to: 

(A) the project; 

(B) the site; or 

(C) any areas off-site where the Services are being carried out, 

including unobstructed vehicular access through the site; and 

(ii) provide the Principal and the Principal's Representative with every reasonable 
facility necessary for the inspection, including reviewing, testing, surveillance and 
examination, of the Services, including the Managing Contractor's compliance with 
the legislative requirements. 

19.6 Principal not in Control 

1 
 The  Managing  Contractor and Principal acknowledge that nothing in this Contract or the 7:INSW 

StandardManagement Requirements including the right to inspect pursuant to subclause 19.5 or 
any audit by the Principal or the Principal's Representative at any time will be construed to mean 
or imply that: 

(a) the Principal has any operational control over the Services or the site; or 

(b) the Principal has any responsibility for any act or omission by the Managing Contractor or 
its subcontractors or agents including compliance or non-compliance with any relevant 

I
legislative requirements or the TfNSW StandardManagement  Requirements. 

19.7 Contamination 

(a) The parties acknowledge and agree that: 

(i) there may be Contamination on, in, under or migrating from the site including in 
areas under tracks, surface soils generally and locations which have been filled; 

(ii) the Principal does not make any representation or warranty (express or implied) as to 
the nature or extent of any Contamination; and 

(iii) the Services include taking all steps required by the Contract to deal with any 
Contamination which may be encountered by the Managing Contractor. 

(b) The Managing Contractor must indemnify the Principal against any claim, damage, 
expense, loss, liability, fine or penalty suffered or incurred by the Principal arising out of or 
in any way in connection with any failure by the Managing Contractor to comply with any 
obligation under the Contract in respect of Contamination, provided that the Managing 
Contractor's liability to indemnify the Principal will be reduced proportionally to the extent 
that an act or omission of the Principal, Other Contractors or an agent of the Principal 
contributed to the claim, damage, expense, loss, liability, fine or penalty which shall not, 
for the avoidance of doubt, include the selection of the site for the project or the provision 
of access to the site. 

(c) Nothing in this subclause 19.7 limits the Managing  Contractor's rights under 
subclause 19.8B. 

19.8 Site Conditions 

(a) The Principal makes no representation and gives no warranty to the Managing Contractor 
in respect of: 

(i) the Site Conditions likely to be encountered during the execution of the Services or 
otherwise in respect of the condition of: 

(A) the site, Extra Land or their surroundings; or 
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(B) any structure or other thing on, under, above or adjacent to the site or Extra 
Land; or 

(ii) the existence, location, condition or availability of any Utility Service on, under, 
above, adjacent to or related to the site or Extra Land. 

(b) Subject to subclause 19.8B and subclause 19.9, the Managing Contractor accepts: 

(i) the site and Extra Land; and 

(ii) any structures or other thing on, under or adjacent to the site and Extra Land, and any 
Site Conditions, 

in their existing condition subject to all sub-surface conditions and defects, and: 

(iii) agrees  it is responsible for, and assumes the  risk of all additional work, increased  
costs and any damages, expense, loss,  liability, delay or disruption  (including any  
delay in achieving  completion)  it suffers or incurs arising out  of or  in any way  in 
connection with;  andNot used; and  

(iv) must investigate, design and construot the project and Temporary Works in 
accordance with this Contract, and will not be relieved of its obligations under this 
Contract irrespective of, 

any of the following: 

(v) the Site Conditions encountered in performing the Services; 

(vi) whatever maybe the condition or characteristics (including all sub-surface 
conditions) of: 

(A) the site, any Extra Land, the Environment or their surroundings; or 

(B) any structure or other thing on, above or adjacent to, or under the surface of, 
the site, any Extra Land, the Environment or their surroundings; and 

(vii) any assumptions, projections, estimates, contingencies or otherwise that the 
Managing Contractor may have made in relation to the Site Conditions or the 
conditions or the characteristics of any of the matters referred to in sub-
paragraph (vi), 

including: 

(viii) the existence of any Contamination or any decontamination or remediation required 
under subclause 19.7; 

(ix) the suitability or otherwise of any material or condition upon, under, over or in any 
way associated with the site or Extra Land for use in the Services; 

(x) water, atmospheric, sub-surface and other conditions or characteristics or aspects; 
and 

(xi) all existing systems and Utility Services, above or below ground level and the 
location of all facilities with which such systems and Utility Services are connected. 

19.8ANotification of Latent Conditions 

The Managing Contractor, upon becoming aware of a latent condition while carrying out the 
Services, shall promptly, and where possible before the latent condition is disturbed, give the 
Principal's Representative written notice of the general nature thereof. 

Unless otherwise required by the Principal's Representative promptly after receiving that notice, 
the Managing Contractor shall, as soon as practicable, give the Principal's Representative a 
written statement of: 
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(a) the latent condition encountered and the respects in which it differs materially; 

(b) the additional work, resources, time and cost which the Managing Contractor estimates to 
be necessary to deal with the latent condition; and 

(c) other details reasonably required by the Principal's Representative. 

19.8B. Impact of Latent Condition 

In respect of any latent condition, any costs incurred more than 21 days before the date on which 
the Managing Contractor gave the notice required by the first paragraph of subclause 19.8A will 
not form part of the Actual Reimbursable Costs. 
The Managing Contractor will not  be entitled to any  fcc adjustment  or  Design Fee adjustment  in 
respect of a  latent condition. 

19.9 Valuable Finds 

As between the Managing Contractor and the Principal, all Valuable Finds will be and remain 
the property of the Principal. 

The Managing Contractor must: 

(a) immediately notify the Principal's Representative if any such thing is found; 

(b) ensure that it is protected and not lost, removed, disturbed or damaged; and 

(c) comply with any directions of the Principal's Representative in relation to the thing. 

Despite The parties agree that:  

the acknowledgements, warranties, releases and indemnities referred to in subclause 5.6: 

(d) ifcosts of compliance with a direction under subclause 19.9(c) causeawill form part of the 
Managing Contractor  to incur more or less cost in performing either or both the 
Preliminaries  and the  Design Services  than otherwise would have been incurred had the 
direction  not been given, there shall be either or both a  fee adjustment  and a  Design Fee 
adjustment  (as appropriate);Actua/  Reimbursable Costs;  and 

(e) the Managing Contractor will be entitled to make a claim for an EOT under subclause 23.2 
in respect of any delays the Managing Contractor suffers in complying with the Principal's 
Representative's' directions 

but only to the extent that the  Valuable Find could not have been reasonably anticipated by a 
competent and experienced contractor. 

19.10 NGER 

The Managing Contractor acknowledges and agrees that: 

(a) if any of the Services, or the activities of any of the Managing Contractor's personnel, in 
connection with the Services (the "Relevant Matters") constitute a "facility" within the 
meaning of the NGER Legislation, then, for the purposes of the NGER Legislation, the 
Managing Contractor has operational control of that facility and will comply with any 
obligations arising in respect of the Principal's activities under the NGER Legislation; 

(b) if, despite the operation of subclause 19.10(a), the Principal incurs, or (but for this clause) 
would incur, a liability under or in connection with the NGER Legislation as a result of or 
in connection with any of the Relevant Matters, and the NGER Legislation provides that 
such liability can be transferred by the Principal or the NSW Government or any of its 
agencies to the Managing Contractor, the Managing Contractor must, on the written 
request of the Principal, do all things reasonably necessary to ensure the liability is 
transferred to the Managing Contractor; 
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(c) if the Principal requests it, the Managing Contractor must provide Greenhouse Data to the 
Principal: 

(i) to the extent that, in a manner and form that, and at times that, will enable the 
Principal to comply with the NGER Legislation irrespective of whether the Principal 
or the Managing Contractor or any other person has an obligation to comply with the 
NGER Legislation in connection with any Relevant Matters; and 

(ii) otherwise as requested by the Principal from time to time. 

(d) the Managing Contractor must also provide to the Principal all Greenhouse Data and other 
information which the Managing Contractor provides to any other person under the NGER 
Legislation in connection with any Relevant Matters, at the same time as the Managing 
Contractor provides that Greenhouse Data or other information to that other person; 

(e) the Managing Contractor must: 

(i) collect and record all such Greenhouse Data as may be required to enable reporting 
under the NGER Legislation or enable the Managing Contractor to discharge its 
obligations under this subclause 19.10, and keep that Greenhouse Data for at least 7 
years after the end of the year in which the Relevant Matters occur; and 

(ii) permit any persons appointed or authorised by the Principal to examine, monitor, 
measure, copy, audit and/or verify the Greenhouse Data and co-operate with and 
provide all reasonable assistance to any such persons (including by doing such things 
as giving access to premises, plant and equipment, producing and giving access to 
documents and answering any relevant questions); 

(f) the Principal may provide or otherwise disclose the Greenhouse Data and any other 
information which the Principal obtains under this clause 19.10 to any other person, and 
may otherwise use the Greenhouse Data and other information for any purpose as the 
Principal sees fit; and 

(g) nothing in this subclause 19.10 is to be taken as meaning that the Principal has agreed to 
perform any statutory obligation that the Managing Contractor may have regarding the 
provision of Greenhouse Data to any authority. 

20 Quality 

20.1 Quality Assurance 

The Managing Contractor must: 

(a) plan, establish and maintain a conforming quality system in accordance with the TfNSW  
StandardManagement Requirements; and 

(b) ensure that the Principal's Representative has access to the quality systems of the 
Managing Contractor, and subcontractors so as to enable monitoring and quality auditing. 

Any such quality system must be used only as an aid to achieving compliance with the Contract 
and to document such compliance. Such systems shall not discharge the Managing Contractor's 
other obligations under the Contract. 

20.2 Defects 

The Managing Contractor must ensure all Defects are corrected in a timely manner (whether by 
procuring subcontractors to correct Defects or otherwise), regardless of whether or not they are 
identified and notified by the Principal's Representative. 

20.3 Defect Notification 

If, prior to the expiration of the Defects Liability Period for the project, the Principal's 
Representative discovers or believes that there is a Defect, the Principal's Representative may 

U329647753.10 



Amended form of AS 4916-2002 69 

give the Managing Contractor a direction specifying the Defect and doing one or more of the 
following: 

(a) requiring the Managing Contractor to correct the Defect (or any part of it) and specifying 
the time within which this must occur; 

(b) requiring the Managing Contractor to carry out a variation to overcome the Defect, or any 
part of it, and specifying the time within which this must be carried out; 

(c) advising the Managing Contractor that the Principal will accept the work, or any part of it, 
despite the Defect; or 

(d) where it is not practicable for the Principal's Representative to give a direction under 
subclause 20.3(a) or 20.3(b), or where a direction has been given under either subclause 
20.3(a) or 20.3(b) but which has not been complied with by the Managing Contractor 
within the time specified in the direction under either of those subclauses, advising the 
Managing Contractor that an Other Contractor will rectify the Defect, or any part of it, or 
carry out a variation to overcome the Defect, or any part of it. 

For the purpose of determining whether it is not practicable to give a direction under subclause 
20.3(a) or 20.3(b), the matters to which the Principal's Representative may have regard include 
any impacts on operation of the rail system or railway stations. 

20.4 Correction of Defect or Variation 

If a direction is given under subclause 20.3(a) or 20.3(b), the Managing Contractor must correct 
the Defect, or carry out the variation: 

(a) within the time specified in the Principal's Representative's direction; and 

(b) if after the relevant date for completion, at times approved by the Principal's 
Representative. 

If the Managing Contractor does not comply with this subclause 20.4, the Principal's 
Representative may, without prejudice to any other rights that the Principal may have against the 
Managing Contractor with respect to the Defect, give the Managing Contractor a direction under 
subclause 20.3(d) and have the correction or variation work carried out at the Managing 
Contractor's expense, and the cost of the correction or variation work incurred by the Principal 
will be a debt due from the Managing Contractor to the Principal. 

20.5 Claim for Correction of Defect 

The Managing Contractor will not be entitled to make a Claim against the Principal for 
correcting a Defect (or part of a Defect), including where a direction is given under subclause 
20.3(a). 

Where a variation has been directed under subclause 20.3(b), the Managing Contractor shall not 
be entitled to any fee adjustment or Design Fee Adjustment on account of the variation. 

20.6 Extension of Defects Liability Period 

If: 

(a) the Principal's Representative gives the Managing Contractor a direction under subclause 
20.3(a) or 20.3(b) during the Defects Liability Period; and 

(b) the Managing Contractor corrects the Defect (or the relevant part) or completes the 
variation work, 

the Defects Liability Period will be extended for the work required by the direction by the period 
set out in Item 4 commencing upon completion of the correction of the Defect (or the relevant 
part) or completion of the variation. 

L\329647753.10 



Amended form of AS 4916-2002 70 

20.7 Common Law Rights not Affected 

Neither the Principal's rights, nor the Managing Contractor's liabilities, whether under the 
Contract or otherwise according to law in respect of Defects, whether before or after the 
expiration of the Defects Liability Period, will be affected or limited by: 

(a) the rights conferred upon the Principal or the Principal's Representative by this clause 20 
or any other provision of this Contract; 

(b) the failure by the Principal or the Principal's Representative to exercise any such rights; or 

(c) any direction of the Principal's Representative under subclause 20.3. 

21 Programming 

The Managing Contractor must give the Principal's Representative reasonable advance notice of 
when the Managing Contractor needs other information, materials, documents or instructions 
from the Principal or Principal's Representative. 

The Principal and the Principal's Representative shall not be obliged to give any information, 
materials, documents or instructions earlier than the Principal or the Principal's Representative, 
as relevant, should reasonably have anticipated. 

The Principal's Representative may direct in what order and at what time the various stages or 
Portions of the Services must be carried out. If the Managing Contractor can reasonably comply 
with the direction, the Managing Contractor must do so. If the Managing Contractor cannot 
reasonably comply, the Managing Contractor must give the Principal's Representative written 
notice of the reasons. For the avoidance of doubt, no direction by the Principal's Representative 
will constitute a direction under this clause 21 unless the direction is in writing and expressly 
states that it is a direction under this clause 21. 

The Managing Contractor must: 

(a) provide the Principal's Representative with a program within 10 Business Days of the date 
of execution of the Contract (or any longer period agreed by the Principal's Representative 
in writing) for the review of the Principal's Representative under subclause 5.4; and 

(b) submit an updated program to the Principal's Representative for the review of the 
Principal's Representative under subclause 5.4, on the second Business Day of each month 
to illustrate progress of the Services and the project and to take account of changes to the 
program and delays which have occurred. 

A program is a written statement showing the dates by which, or the times within which, the 
various stages or Portions of the Services and the project are to be carried out or completed. It 
shall not be a Contract document.=The form of, and detail contained within, any program 
prepared in accordance with this clause must be to the satisfaction of the Principal's 
Representative and meet the requirements of: 

(c) the Sydney Metro Northwest Programming Protocol which appears in Exhibit 11A; 

(d) Section 5, steps 2 to 6 inclusive, specified in the procedure entitled Co-ordinating and 
Reporting of AEOC Critical Resources through P6 which appears in Exhibit 12A; and 

(e) the TSRIVIR  entitled 'Project Administration'. 

The program must align with the Cost Plan. 

The Managing Contractor must not, without reasonable cause, depart from the approved program 
and must use all reasonable endeavours to ensure that subcontractors adhere to the approved 
program. 
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22 Suspension 

22.1 Principal's Representative's suspension 

The Principal's Representative may direct the Managing Contractor to suspend the carrying out 
of the whole or part of the Services for such time as the Principal's Representative thinks fit. 

22.2 Managing Contractor's suspension 

If the Managing Contractor wishes to suspend the carrying out of the whole or part of the 
Services, otherwise than pursuant to subclause 27.9, the Managing Contractor must obtain the 
Principal's Representative's prior written approval. The Principal's Representative may approve 
the suspension and may impose conditions of approval. 

22.3 Recommencement 

As soon as the Principal's Representative becomes aware that the reason for any suspension no 
longer exists, the Managing Contractor must recommence suspended Services as soon as 
reasonably practicable. 

The Managing Contractor may recommence the Services suspended pursuant to subclause 22.2 or 
27.9 at any time after reasonable notice to the Principal's Representative. 

22.4 Cost 

The Managing Contractor must bear the cost of any suspension: 

(a) required due to an act, default or omission of the Managing Contractor, a subcontractor or 
either's employees or agents; or 

(b) pursuant to subclause 22.2. 

In the case of any other suspension directed under subclause 22.1: 

(c) if the Managing Contractor otherwise incurs more or less cost in performing the 
PFeliminai4es—efprovision  of  the Design SCrViCCSCore  Team  than otherwise would have 
been incurred, there shall be a fee adjustment and/or a Design Fcc Adjustment (aa 
appropriate);; and 

(d) any increase or decrease in costs associated with the Reimbursable Services as a result of 
the suspension will: 

(i) in the case of Reimbursable Services performed by a subcontractor under an 
Approved Subcontract Agreement, be included in the Actual Reimbursable Costs 
to the extent provided for in the relevant Approved Subcontract Agreement; and 

(ii) in the case of Reimbursable Services performed by the Managing Contractor (as 
agreed by the Principal's Representative in accordance with subclause 6.9), be 
included in the Actual Reimbursable Costs. 

The Managing Contractor must take all reasonable steps to mitigate the extra costs incurred by it 
and its subcontractors as a result of a suspension by the Principal's Representative under 
subclause 22.1. 

23 Time, progress and additional remuneration 

23.1 Delay 

The Managing Contractor must perform the Services and design and construct the project so as to 
ensure that each Portion and the project as a whole achieve completion by the relevant dates for 
completion. 

A party becoming aware of anything which will probably cause delay to the Services must 
promptly give the other party written notice of that cause and the estimated delay. 
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23.2 Claim 

The Managing Contractor shall be entitled to an extension of time (" EOTT) to the date for 
completion, if: 

(a) the Managing Contractor is or will be delayed on or prior to the date for completion of the 
project or a Portion in reaching completion by a qualifi)ing cause of delay in a manner that 
will prevent it from achieving completion of the project or a Portion by the relevant date 
for completion; or 

(b) the Managing Contractor is, or will be, delayed after the date for completion of the project 
or a Portion by reason of a qual0,ing cause of delay in a manner which will delay it in 
achieving completion of the project or a Portion; and 

(c) the Managing Contractor gives the Principal's Representative, within 28 days of the 
commencement of the occurrence causing the delay, a written claim for an EOT evidencing 
the facts of causation and of the delay (including extent). 

If further delay results from a qualing cause of delay evidenced in a claim under paragraph (b) 
of this subclause, the Managing Contractor must claim an EOT for such delay by promptly giving 
the Principal's Representative a written claim evidencing the facts of that delay. 

23.3 Extension of time 

Subject to subclause 23.4, if the Managing Contractor is entitled to an EOT in accordance with 
subclause 23.2 the relevant date for completion will be extended by a reasonable period 
determined by the Principal's Representative and notified to the Principal and the Managing 
Contractor within 28 days after receiving the Managing Contractor's claim for an EOT. 

A failure of the Principal's Representative to grant a reasonable EOT to any date for completion 
or to grant an EOT to any date for completion within the relevant 28 day period will not cause an 
affected date for completion to be set at large, but nothing in this paragraph will prejudice any 
right of the Managing Contractor to damages. 

23.4 Reduction in Extension of Time 

The Principal's Representative will reduce any EOT to the relevant date for completion it would 
otherwise have determined under subclause 23.3 to the extent that the Managing Contractor: 

(a) contributed to the delay; or 

(b) failed to take all steps necessary both to preclude the cause of the delay and to avoid or 
minimise the consequences of the delay. 

23.5 Unilateral Extensions 

Whether or not the Managing Contractor has made, or is entitled to make, a claim for an EOT to 
any relevant date for completion, or is entitled to be, or has been, granted an EOT to any relevant 
date for completion, under subclause 23.3, the Principal's Representative may, in its absolute 
discretion, for any reason and at any time, from time to time by written notice to the Managing 
Contractor and the Principal, unilaterally extend any date for completion by any period specified 
in a notice to the Managing Contractor and the Principal. 

The Principal's Representative is not required to exercise its discretion under this subclause 23.5 
for the benefit of the Managing Contractor. 

Without limiting subclause 16.1, the discretion to grant an EOT under this subclause 23.5 may 
only be exercised by the Principal's Representative and: 

(a) the Principal's Representative may or may not (as the case may be) exercise this discretion 
in accordance with the instructions of the Principal; and 
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(b) the exercise or failure to exercise that discretion is not a "direction" which can be the 
subject of a dispute pursuant to clause 30 or in any other way opened up, reviewed or 
exercised by any other person in any forum (including by any expert, arbitration or 
litigation proceedings). 

23.6 Delay Costs 

For every day the subject of an EOT for a compensable cause which extends the date for 
completion of the project and for which the Managing Contractor gives the Principal's 
Representative a claim for additional remuneration pursuant to subclause 29.1, the Managing 
Contractor will be entitled to the extra costs reasonably incurred by the Managing Contractor in 
respect of the provision of the Core Team, which arise  as a direct result of the delay the subject of 
the EOT, as determined by the Principal's Representative. 

Notwithstanding any other provision of this Contract, the amount payable pursuant to this 
subclause 23.6 will be a limitation upon the Principal's liability to the Managing Contractor for 
any adjustment to the Core Team Fee arising out of any  delay or disruption that: 

(a) the Managing Contractor encounters in carrying out the Services; and 

(b) arises out of, or in any way in connection with, the breach of this Contract by the Principal, 

and the Managing Contractor will not be entitled to make, nor will the Principal be liable upon, 
any Claim  for an adjustment to the Core Team Fee  in these circumstances other than for the 
amount which is payable by the Principal under this subclause 23.6. 

23.7 Extension of Time in Subcontracts 

The Managing Contractor must administer the provisions of each Approved Subcontract 
Agreement strictly in accordance with its terms and must not approve an extension of time or 
unilaterally grant an extension of time to any subcontractor unless: 

(a) the subcontractor is entitled to such extension of time under the terms of the Approved 
Subcontract Agreement; 

(b) the Managing Contractor has given notice of the proposed extension of time to the 
Principal's Representative; and 

(c) the Principal's Representative has given its written approval to the extension of time, such 
written approval to be issued promptly and not to be unreasonably withheld. 

23.8 Liquidated damages 

Subject to subclause 23.9 and 23.10, if a Portion does not reach completion by the relevant date 
for completion, the Principal's Representative shall certify, as due and payable to the Principal, 
the relevant liquidated damages in Item 27 for every day after the relevant date for completion to 
and including the earliest of: 

(a) the date of completion of the Portion; 

(b) termination of the Contract; or 

(c) the Principal taking the Services out of the hands of the Managing Contractor. 

If an EOT is directed after the Managing Contractor has paid or the Principal has set off 
liquidated damages, the Principal shall forthwith repay to the Managing Contractor such of those 
liquidated damages as represent the days the subject of the EOT. 

23.9 General damages 

If subclause 23.8 is found for any reason to be void, invalid or otherwise inoperative so as to 
disentitle the Principal from recovering liquidated damages, the Principal will be entitled to 
recover general damages as a result of the Managing Contractor failing to achieve completion by 
the date for completion, but the Managing Contractor's liability for such damages (whether per 
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work additional work, the margin is to be applied to 
the net agegate amount calculated by taking into account both the reductions and increases to 
the-Aet-uel--Reimhttr-sah-le-C-e-s.ts-at4shig-ffem the variehtien ("Net Actual Reimbursable Costs"). 

In pricing each  variation the  Principal's Representative  shall where the price increases the  Target 
Budget, only have regar-€1 to the extent to which the  variation  increases the cost of performing  the 
Services from the original scope of work. 

That part of the price determined under this subclause in respect of: 

(0 the impact of the  variation  upon the  Preliminaries; and 

(g) the margin for profit and overheads, 

hall be a  fec adjustment. 

The margin for profit and overhead will not be applied to any part of the price determined under 
this subclause that relates to a  Design Fee adjustment. 

24.4 Options 

The Principal's Representative may, by written notice given to the Managing Contractor at any 
time within the period stated in Annexure Part P1, exercise any Option. Commencing upon the 
issue of such a notice by the Principal's Representative, the Principal and the Managing 
Contractor must perform their obligations under this Contract on the basis that the management 
fee, Design Fee, Target Budget and the provisions of this Contract will be adjusted as set out in 
Annexure Part Pl. 

For the avoidance of doubt: 

(a) the Principal is not under any obligation whatsoever to exercise; and 

(b) the Managing Contractor is not entitled to make, nor will the Principal be liable upon, any 
Claim in respect of the Principal not exercising, 

any Option. 

Where the Principal does not exercise its discretion to exercise an Option, the Principal may, 
either by itself or by third parties, undertake the work contemplated by the relevant Option. 

The exercise of an Option by the Principal's Representative under this subclause 24.4 will not: 

(c) relieve the Managing Contractor from its liabilities or obligations (including those arising 
out of any warranties given under this Contract); or 

(d) limit or otherwise affect the Principal's rights against the Managing Contractor or the 
Managing Contractor's rights against the Principal (including those arising out of any 
warranties given under this Contract), 

whether under this Contract or otherwise according to any law. 

24.5 Variations under Approved Subcontract Agreements 

The Managing Contractor: 

(a) must not vary the work which is the subject of an Approved Subcontract Agreement unless: 

(i) the Principal's Representative has provided the Managing Contractor with a 
direction to vary the project in accordance with subclause 24.1 and that variation 
relates directly to the work the subject of the Approved Subcontract Agreement; or 
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(ii) the Managing Contractor makes a written request to the Principal's Representative 
to authorise it to issue a direction to a subcontractor to vary the work, and the 
Principal's Representative gives written consent to this request; and 

(b) acknowledges that any costs, expenses, losses or damages suffered or incurred by the 
Managing Contractor arising out of or in any way in connection with any variation to the 
work which is the subject of an Approved Subcontract Agreement which occurs other than 
as provided for under paragraph (a) will not form part of the Actual Reimbursable Costs. 

25 Payment 

25.1 Progress claims 

The Managing Contractor must claim payment of the management fee and the  Design Fee in 
accordance with the provisions of Annexure Part Cl. 

An early progress claim shall be deemed to have been made on the date for making that claim. 

Subject to satisfaction of the conditions precedent in subclause 25.2, the Managing Contractor is 
entitled to make a progress claim in writing to the Principal's Representative by the first Business 
Day of each month in respect of the work performed in the previous month and must include in 
each progress claim detailed particulars for the value of the Services carried out including: 

(a) the management fee and any fee adjustments; 

(b) the  Design Fcc  and any  Design Fcc adjustments; 

(c--)N_the Actual Reimbursable Costs; and 

(4)(c)  certified copies of all relevant documents to substantiate the value being claimed by it in the 
progress claim. 

The Managing Contractor agrees with the Principal that the date prescribed in this subclause 25.1 
and in subclause 25.7, as the date on which the Managing  Contractor is entitled to make a 
progress claim is, for the purposes of section 8 of the SOP Act, the "reference date" (as defined in 
the SOP Act). 

The Managing Contractor agrees with the Principal that a progress claim submitted to the 
Principal's Representative under this clause 25 (including the final payment claim) is received by 
the Principal's Representative as agent for the Principal. 

25.2 Condition Precedent to Payment Claim 

As a condition precedent to the right of the Managing Contractor to make a payment claim under 
subclause 25.1 or the final payment claim, the Managing Contractor must prior to submitting the 
claim: 

(a) provide to the Principal's Representative a reconciliation of the amount previously paid to 
the Managing Contractor by the Principal in respect to the Actual Reimbursable Costs 
against the amount paid by the Managing Contractor to its subcontractors carrying out the 
Reimbursable Services and provide an explanation where the amount differs; 

(b) provide the Principal's Representative with the Managing Contractor's Certificate of 
Construction Compliance in the form of Annexure Part MI, the Managing Contractor's 
Certificate of Design Compliance in the form of Annexure Part Ul and the monthly report 
prepared in accordance with the TfNSW StandardManagement  Requirements; and 

(c) comply with subclauses 2.7 and 2.8 and clause 26. 

25.3 Payment Statements 

The Principal's Representative must, within 10 Business Days of receiving a progress claim 
which complies with the requirements of subclause 25.1 and 25.2 issue to the Managing 
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Contractor (on behalf of the Principal) and the Principal a payment statement which identifies 
the progress claim to which it relates, and which sets out: 

(a) its determination of the value of the Services carried out in accordance with this Contract 
including the management fee, any fee adjustments,  the  Design Fee,  any  Design Fee 
adjustments and the Actual Reimbursable Costs; 

(b) the amount already paid to the Managing Contractor; 

(c) the amount the Principal is entitled to retain, deduct, withhold or set-off under this 
Contract; 

(d) the amount (if any) then payable by the Principal to the Managing Contractor on account 
of the management fee, any fee adjustments,  the  Design Fee,  any  Design Fee adjustments 
and the Actual Reimbursable Costs which the Principal proposes to pay to the Managing 
Contractor; and 

(e) if the amount in paragraph (d) is less than the amount claimed in the progress claim: 

(i) the reason why the amount in paragraph (d) is less than the amount claimed in the 
progress claim; and 

(ii) if the reason for the difference is that the Principal proposes to retain, deduct, 
withhold or set-off payment for any reason, the reason for the Principal retaining, 
deducting, withholding or setting-off payment. 

The issue of a payment statement by the Principal's Representative does not constitute approval 
of any work nor will it be taken as an admission or evidence that the part of the Services or the 
project covered by the payment statement has been satisfactorily carried out in accordance with 
this Contract. 

Failure by the Principal's Representative to set out in a payment statement an amount, or the 
correct amount, which the Principal is entitled to retain, deduct, withhold or set-off from the 
amount which would otherwise be payable to the Managing Contractor by the Principal will not 
prejudice the Principal's right to subsequently exercise its right to retain, deduct, withhold or set-
off any amount under this Contract. 

The Principal's Representative may, in any payment statement, correct any error and modify any 
assumptions or allowances made in any previous payment statement issued by the Principal's 
Representative. 

The Managing Contractor agrees that the amount referred to in the payment statement in respect 
of paragraph (d) above is, for the purposes of sections 9 and 10 of the SOP Act, the amount of the 
"progress payment" (as defined in the SOP Act) calculated in accordance with the terms of this 
Contract to which the Managing Contractor is entitled in respect of this Contract. 

25.4 Payment 

Subject to subclause 25.9 , the Principal must pay the Managing Contractor the amount set out in 
the payment statement within 15 Business Days after the Principal's Representative receives a 
progress claim from the Managing Contractor under subclause 25.1. 

A payment of money shall not be evidence that the Services or the project have been carried out 
satisfactorily. All payments shall be regarded as a payment on account only. 

Where any part of a payment to be made by the Principal to the Managing Contractor is in 
respect of work carried out by a subcontractor, that part of the payment (which excludes the 
management fee) must be held on trust for the relevant subcontractor until the relevant amount is 
paid by the Managing Contractor to the subcontractor. Such amounts must be held in a separate 
bank account. 

Interest earned on any such amounts held on trust belongs to the Principal. 
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25.5 Completion 

The Managing Contractor must give the Principal's Representative at least 14 days written notice 
of the date upon which the Managing Contractor anticipates that completion of a Portion or the 
project as a whole will be reached. 

When the Managing Contractor is of the opinion that completion has been reached, the Managing 
Contractor must give the Principal's Representative a certificate of completion in the form of 
Annexure Part N1 together with a written request for the Principal's Representative to issue a 
notice of completion. Within 14 days after receiving the request, the Principal's Representative 
must give the Managing Contractor and the Principal either a notice of completion evidencing 
the date of completion or written reasons for not doing so. 

If the Principal's Representative is of the opinion that completion has been reached, the 
Principal's Representative may issue a notice of completion even though no request has been 
made. 

25.6 Part of the Project or a Portion 

If a part of the project has reached completion but another part of the project has not 
reached completion and the parties cannot agree upon the creation of new Portions, the 
Principal's Representative may determine that the respective parts will be Portions. The 
Principal may, after the Managing Contractor is given written notice by the Principal's 
Representative, occupy or use any part of the project or a Portion although the whole of the 
project or the Portion has not reached completion. 

If the Principal's Representative gives any such notice: 

(a) the Principal must allow the Managing Contractor reasonable access to the part of the 
project or the Portion referred to in the notice and being occupied or used by the Principal, 
to enable the Managing Contractor to bring the project or the relevant Portion of which the 
area being occupied or used forms part to completion; and 

(b) this will not otherwise limit or affect the obligations of the parties under this Contract, 
including the obligation of the Managing Contractor to achieve completion of the project 
or the relevant Portion of which the area being occupied or used forms part, by the relevant 
date for completion. 

Without limiting the previous paragraphs the Principal's Representative may at any time create a 
new Portion by notice in writing to the Managing Contractor, in which the Principal's 
Representative shall clearly identify: 

(c) the new Portion; and 

(d) the date for completion of the portionPortion. 

The interpretations of the terms date for completion, date of completion and completion, 
and subclause 25.5 and clauses 10, 20 and 23, will apply separately to each Portion and 
references therein to the project and to the Services will mean so much of the project and the 
Services as is comprised in the relevant Portion. 

25.7 Final payment and certificate 

Subject to satisfying the conditions precedent in subclause 25.1, within 28 days after the 
expiration of the Defects Liability Period, the Managing Contractor must give the Principal's 
Representative a certificate of final completion in the form of Annexure Part 01, a written final 
payment claim, endorsed 'Final Payment Claim' being a progress claim together with all other 
claims whatsoever in connection with the subject matter of the Contract. 

Within 10 Business Days after the issue of the final payment claim, the Principal's Representative 
must issue to the Managing Contractor and the Principal a final certificate evidencing the 
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moneys finally due and payable between the Managing Contractor and the Principal on any 
account whatsoever in connection with the subject matter of the Contract. 

Those moneys certified as due and payable must be paid by the Principal or the Managing 
Contractor, as the case may be, within 15 Business Days of receipt of the final payment claim. 

25.8 Interest 

Interest in Item 29 shall be due and payable after the date of default in payment. 

25.9 Other moneys due 

The Principal may deduct from moneys otherwise due to the Managing Contractor: 

(a) any debt or other moneys due from the Managing Contractor to the Principal (including 
any debt due from the Managing Contractor to the Principal pursuant to section 26C of the 
SOP Act) whether under this Contract or otherwise at law; 

(b) any amount that is less than or equal to the amount claimed to be owed under a payment 
withholding request served on the Principal pursuant to Division 2A of Part 3 of the SOP 
Act; or 

(c) any claim to money which the Principal may have against the Managing Contractor 
whether for damages (including liquidated damages) or otherwise whether under this 
Contract or otherwise at law. 

If those moneys are insufficient, the Principal can have recourse to the security held under clause 
2A of this Contract. 

25.10 Not Used  

2540 25.10A Time  Incentive Payments 

(a) If the Actual Cost is: 

(4(aLless than the  Target  Budgct0HW Design Completion occurs on or before 7 February 2018, 
the Principal must, after the expiration of the Defects Liability Period and as part of the 
final payment pursuant to subclause 25.7, will pay the Managing Contractor an amount 
which is  equal to the percentage rate in  Item 30  multiplied by  the difference between the 
Actual Cost and the Target Budget; ora  bonus calculated as follows:  

tij_greater than the  Target Budget, then subject to subclause 25.10(c),if  OHW DesigE 
Completion occurs on or before 17 January 2018,  the amount which is  equal toof 

(ii) if OHW Design Completion occurs after 17 January 2018 but on or before 24 January 
2018, the amount o  

(iii) if OHW Design Completion occurs after 24 January 2018 but on or before 31 January  
2018,  the percentage rate in  Item 31 multiplied byamount ol and 

(iv) if OHW Design Completion occurs after 31 January 2018 but on or before 7 February 
2018 the Elifferenee-between-the-Tafget-Biteiget-aftd-the-Aet-ual-Gesamount  of 

(b) If Design Completion occurs on or before 30 October 2018, the Principal  will be  a debt  due 
aftel-payable-13ymy the Managing Contractor to the Principal anda  bonus calculated as 
follows:  

(i) if Design Completion occurs on or before 9 October 2018, the amount ol  

(ii) if Design Completion occurs after 9 October 2018 but on or before 16 October 2018, 
the amount o  
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(iii) if Design Completion occurs after 16 October 2018 but on or before 23 October 
2018, the amount of and 

(iv) if Design Completion occurs after 23 October 2018 but on or before 30 October 2018  
2018, the amount o  

(c) If completion of Portion 7A.1 occurs on or before 30 June 2019,  the Principal will be 
entitled to progressively deductpay the Managing Contractor a bonus calculated as follows:  

(i) if completion occurs on or before 26 May 2019  the amount to  which it is entitled  
from the next progress payment°  

(ii) if completion occurs  after it becomes apparent that26  May 2019 but on or before 2  
June 2019, the amount of  

(iii) if completion occurs after 2 June 2019 but on or before 9 June 2019, the amount of 

iv if completion occurs after 9 June 2019 but on or before 16 June 2019, the amount of 

v if completion occurs after 16 June 2019 but on or before 23 June 2019, the amount of 
and 

vi if completion occurs after 23 June 2019 but on or before 30 June 2019, the amount of 

(d) If Milestone 1 is achieved on or before 29 July 2019, the Principal will pay the Managing 
Contractor a bonus calculated as follows:  

(i) if Milestone 1 is achieved on or before 24 June 2019, the amount ofallli  

(ii) if Milestone I is achieved after 24 June 2019 but on or before 8 July 2019, the 
amount of and 

(iii) if Milestone I is achieved after 8 July 2019 but on or before 29 July 2019, the 
amount of MM 

(e) If Milestone 2 is achieved on or before 16 March 2020 the Principal will pay the  
Managing Contractor a bonus in the amount o  

(f) If Milestone 3 is achieved on or before 18 May 2020, the Principal will pay the Managing 
Contractor a bonus calculated as follows:  

(i) if Milestone 3 is achieved on or before 27 April 2020, the amount of IMO  

(ii) if Milestone 3 is achieved after 27 April 2020 but on or before 11 May 2020, the  
amount of and 

(iii) if Milestone 3 is achieved after 11 May 2020 but on or before 18 May 2020, the  
amount of  

(g) Not Used  

(4)(h)  Without limiting subclause 25.10A(i), the dates set out in  this subclause 25.10(a)(ii) 
app1ies25.10A will not be adjusted for any EOT. 

03) 
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5.10A: 
Where used in this  subclause 25.10(a)(ii)  

(i) Configuration Change Acceptance Notice or CCAN means a notice of that name  
issued by the Configuration Control Board in respect of the relevant design  
documents;  

(ii) Configuration Control Board (or CCB) means the board established by the Principal  
to manage configuration changes for the Infrastructure & Services Division of the 
Principal's programs and projects in accordance with the Configuration Management 
Framework;  

(iii) Configuration Management Framework means the framework established by the  
ASA from time to time for configuration management;  

(iv) Design Completion means all the design documents for each of Portions 7A.1, 7A.2  
and 7A.3 have been completed and have achieved Approved for Construction status  
(in accordance with the NCW Works Brief) and the Configuration Chan! e Board has  
issued a Stage 3 CCAN for these design documents; 

(v) Milestone] is achieved if:  

(A) the Services (including the track slew) referred to in section 3.3.1(a) of the 
NCW 7B Works Brief have been completed; and 

(B) all testing and commissioning requirements set out in the "Gate 4" approval' 
issued by the CCB relating to the Services (including the track slew) referred 
to in subparagraph (A) above have been satisfied.  

(vi) Milestone 2 is achieved if:  

(A) the Services (including the track slew) referred to in section 3.3.1(b) of the  
NCW 7B Works Brief have been completed: and 

(B) all testing and commissioning requirements set out in the "Gate 4" approval  
issued by the CCB relating to the Services (includin the track slew referred 
to in subparagraph (A) above have been satisfied.  

(vii) Milestone 3 means completion of Portion 7A.3.  

(viii) Not Used.  

(ix) OHW Design Completion means that the design documents for the overhead wiring 
for portion 7a which forms part of Portion 7A.1 have been completed and achieved  
Approved for Construction status (in accordance with the NCW Works Brief) and the 
Con fIuration Chan 'e Board has issued a Stage 3 CCAN for these desian  
documents.  

25.10B Cost Incentive Payments  

(a) Subject to subclause 25.10B(b), if the Actual Cost is less than the Cost   Target Budgct.  the 
Princi  al must after the ex iration of the Defects Liability Period and as nart of the final 
navment nursuant to subclause 25.7. nay the Mana  in f the difference 
between the Actual Cost and the Cost Target.  
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(c) Where used in this subclause 25.10B:  

(i) Actual Cost means the final total value of:  

(A) the management fee and all fee adjustments; 

(B) the Actual Reimbursable Costs; and 

(C) any extra costs payable under subclause 23.6; and 

(ii) Cost Target means the total value of 

(A) the amount of  

(B) any extra costs payable under subclause 23.6; and 

(c-4(C) all fee adjustments and adjustments to Actual Reimbursable Costs for 
variations (other than variations for the purpose of overcoming a Defect).  

25.11 Security of Payment Act 

(a) The Managing Contractor irrevocably chooses The Institute of Arbitrators & Mediators, 
Australia as the authorised nominating authority for the purposes of section 17.3 of the SOP 
Act. 

(b) When an adjudication occurs under the SOP Act, and the Principal has paid an adjudicated 
amount to the Managing Contractor: 

(i) the amount will be taken into account by the Principal's Representative in issuing a 
payment schedule under subclause 25.4; and 

(ii) if it is subsequently determined pursuant to the Contract that the Managing 
Contractor was not entitled under the Contract to payment of some or all of the 
adjudicated amount that was paid by the Principal ("overpayment"), the 
overpayment will be a debt due and payable by the Managing Contractor to the 
Principal which the Managing Contractor must pay to the Principal upon demand 
and in respect of which the Managing Contractor is not entitled to claim or exercise 
any set-off, counterclaim, deduction or similar right of defence. 

(c) Without limiting subclause 25.9, the Principal may withhold any amount that is less than or 
equal to the amount claimed to be owed under a payment withholding request served on the 
Principal pursuant to Division 2A of Part 3 of the SOP Act. 

(d) If the Principal withholds from money otherwise due to the Managing Contractor any 
amount that is less than or equal to the amount claimed to be owed under a payment 
withholding request served on the Principal pursuant :to Division 2A of Part 3 of the SOP 
Act, then: 

(i) the Principal may plead and rely upon Division 2A of Part 3 of the SOP Act as a 
defence to any claim for the money by the Managing   Contractor from the Principal; 
and 

(ii) the period during which the Principal retains money due to the Managing Contractor 
pursuant to an obligation under Division 2A of Part 3 of the SOP Act will not be 
taken into account for the purpose of determining: 

(A) any period for which money owed by the Principal to the Managing 
Contractor has been unpaid; and 

(B) the date by which payment of money owed by the Principal to the Managing 
Contractor must be made. 
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The Managing Contractor agrees not to commence proceedings to recover any amount 
withheld by the Principal pursuant to a payment withholding request served on the 
Principal in accordance with Division 2A of Part 3 of the SOP Act. 

Any amount paid by the Principal pursuant to section 26C of the SOP Act will be a debt 
due and payable from the Managing Contractor to the Principal. 

If the Principal withholds money pursuant to a payment withholding request served on the 
Principal pursuant to Division 2A of Part 3 of the SOP Act and the Managing Contractor: 

(i) pays the amount claimed to be due under the adjudication application to which the 
payment withholding claim relates; or 

(ii) becomes aware that the adjudication application to which the payment withholding 
claim relates has been withdrawn, 

then the Managing Contractor must so notify the Principal and the Principal's 
Representative within 5 days after the occurrence of the event in subparagraph (g)(i) or (ii) 
(as applicable) by providing to the Principal and the Principal's Representative a statement 
in writing in the form of a statutory declaration together with such other evidence as the 
Principal or Principal's Representative may require evidencing that the amount has been 
paid or the adjudication application has been withdrawn (as the case may be). 

25.12 Cost Tracking and Audit 

(a) The estimated monthly cash flow summary provided by the Managing Contractor as part 
of the Cost Plan must be regularly updated by the Managing Contractor to reflect changes 
to the approved program as well as changes to the Cost Plan or the  Target Budget and must 
be in a suitable form for use by the Principal's Representative as a means of assessing costs 
incurred against the rate of progress of the design, engineering, planning, procurement, 
construction, pre-commissioning, commissioning and completion of the project. 

(b) The Managing Contractor acknowledges that it is of paramount importance to the 
Principal that all commercial aspects of this Contract are administered in a transparent 
manner that clearly demonstrates that all payments made under this Contract are in 
accordance with the terms of this Contract. 

(c) At any time until the issue of a final certificate, the Managing Contractor is required to 
provide the Principal and any third party engaged by the Principal the right to: 

(i) audit, the process by which the Actual Reimbursable Costs are incurred and recorded 
by the Managing Contractor; and 

(ii) have access at all reasonable times to the personnel and records of the Managing 
Contractor that are related to the Actual Reimbursable Costs. 

(d) The Principal and any third party engaged by the Principal will have the right to reproduce 
any of the records referred to in subclause 25.12(c). 

(e) Due to the "open book" nature of this Contract, the Managing Contractor must provide to 
the Principal at its request copies of all records regarding Actual Reimbursable Costs or the 
Services. Copies of these Records must be provided progressively and no later than the 
issue of the final certificate. 

(f) The provisions of subclauses 25.12(c), 25.12(d) and 25.12(e) continue to operate and bind 
the Managing Contractor after termination of this Contract. 

25.12A Unfixed Plant and Materials 

The Managing Contractor is only entitled to make a claim for payment for plant or materials 
intended for incorporation in the Project but not yet incorporated, and the Principal is only 
obliged to make payment for such plant or materials in accordance with subclause 25.4 if: 
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(a) the Managing Contractor provides evidence of; 

(i) ownership of the plant or materials; 

(ii) identification and labelling of the plant and materials as the property of the Principal; 
and 

(iii) adequate and secure storage and protection; 

(b) security acceptable to the Principal in the form of the unconditional undertaking in 
Annexure Part L 1 issued by an institution approved by the Principal in an amount equal to 
the payment claimed for the unfixed plant and materials has been provided by the 
Managing Contractor to the Principal; 

(c) the plant and materials are on the site or are available for immediate delivery to the site; 

(d) the insurance held and the storage arrangements for the unfixed plant and materials are 
acceptable to the Principal's Representative; 

(e) the condition of the unfixed plant and materials has been confirmed in an inspection by the 
Principal's Representative; and 

(f) if the PPS Law applies, the Managing Contractor has registered a Security Interest in the 
unfixed plant and materials in favour of the Principal in accordance with clause 31. 

The only such unfixed plant or materials to be allowed for in a payment statement are those that 
have become or (on payment) will become the property of the Principal. Upon a payment against 
a payment statement that includes amounts for unfixed plant and materials, title to the unfixed 
plant and materials included will vest in the Principal. 

The security provided in accordance with subclause 25.12A(b) will be released once the 
applicable unfixed plant and materials are incorporated into the Project and are fit for their 
intended purpose. 

25.13 Asset Register and Disposal of Plant and Equipment 

If as part of the Reimbursable Services the Managing Contractor purchases any item of plant or 
equipment which is paid for by the Principal as part of the Actual Reimbursable Costs, the 
Managing Contractor must maintain an asset register in respect of all such plant or equipment 
containing such details as may be reasonably required by the Principal's Representative. 

Upon completion of each Portion and the project as a whole: 

(a) the Managing Contractor must undertake a reconciliation of all such plant and equipment 
providing a report to the Principal as to the status and condition of the plant and equipment 
and its recommendation as to how to dispose of the plant and equipment to maximise the 
sale price for the plant and equipment; and 

(b) the Managing Contractor must dispose of all such plant and equipment as required by the 
Principal's Representative and the proceeds of such disposal must be paid by the Managing 
Contractor to the Principal. 

Additionally as part of carrying out the Services scrap metal will be generated which is not 
required for the Services. The Managing Contractor must dispose of this scrap metal and any 
proceeds received must be paid to the Principal. The Managing Contractor must provide the 
Principal with a full reconciliation of the excess scrap metal and records of its disposal and the 
money received for such disposal. 

25.14 GST 

(a) The parties acknowledge that unless otherwise expressly stated all amounts of monetary 
consideration in this Contract are exclusive of GST. 
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If GST is or becomes payable on a supply made by a party ("Supplier") under or in 
connection with this Contract, the Services or the project, the party providing consideration 
for the supply must pay an additional amount to the Supplier equal to the GST payable by 
the Supplier (or representative member of a GST group of which the Supplier is a member) 
in relation to the supply. 

Subject to subclause 25.14(c) any amount payable under subclause 25.14(a) will be paid to 
the Supplier at the same time as the consideration for the supply is paid to the Supplier. 

(b) If any party is required under this Contract to reimburse or pay to the other party an amount 
(other than any payment on account of the management fee  and the  Design Fec) calculated 
by reference to a cost, expense, or an amount paid or incurred by that party, the amount of 
the reimbursement or payment will be reduced by the amount of any input tax credits to 
which that party (or representative member of a GST group of which that party is a 
member) is entitled in respect of any acquisition relating to that cost, expense or other 
amount. 

(c) Notwithstanding any other provision of this Contract, a party will not be obliged to pay any 
amount in respect of GST to the other party (whether under this subclause 25.14 or 
otherwise) unless and until a tax invoice that complies with the GST Legislation has been 
issued by the Supplier in respect of that taxable supply. 

Each party agrees to do all things, including providing invoices or other documentation that 
may be necessary or desirable to: 

(i) enable or assist the other party to claim input tax credits to the maximum extent 
possible; or 

(ii) itself claim all input tax credits that might be available to it in order to reduce the 
amount recoverable from the other party under this Contract. 

(d) If the GST payable in relation to a supply made by the Supplier under this Contract varies 
from the additional amount paid by the other party under this subclause 25.14 in respect of 
that supply, then the Supplier will provide a corresponding refund or credit to or will be 
entitled to receive the amount of that variation from the other party (as appropriate). 

(e) In this subclause 25.14: 

(i) "GST" or "Goods and Services Tax" means the tax payable on taxable supplies 
under the GST Legislation; 

(ii) "GST Legislation" means A New Tax System (Goods and Services Tax) Act 1999 
and any related Act imposing such tax or legislation that is acted to validate, 
recapture or recoup such tax; 

(iii) terms defined in GST Legislation have the meaning given to them in GST 
Legislation; and 

(iv) any part or progressive or periodic component of a supply that is treated as a separate 
supply for GST purposes (including attributing GST to tax periods) will be treated as 
a separate supply. 

26 Payment of workers and subcontractors 

As a condition precedent to any entitlement of the Managing Contractor to submit a payment 
claim under clause 25, including the final payment claim, or any obligation of the Principal to pay 
the Managing Contractor any amount under subclause 25.4 or subclause 25.7, the Managing 
Contractor must, prior to submitting a progress claim under clause 25, including the final 
payment claim, provide to the Principal's Representative a statutory declaration by the Managing 
Contractor, or where the Managing Contractor is a corporation, by a representative of the 
Managing Contractor who is in a position to know the facts attested to, in the form of Annexure 
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Part Fl (or such other form as the Principal may require), made out not earlier than the date of the 
relevant progress claim for which the payment is to be made or final payment claim. 

Nothing in this clause 26 limits or otherwise affects the Principal's rights under section 175B(7) 
of the Workers Compensation Act 1987 (NSW), Schedule 2 Part 5 of the Payroll Tax Act 2007 
(NSW) or section 127(5) of the Industrial Relations Act 1996 (NSW). 

27—Default-er-insolveney 

27,1—Pfeser-vatien-ef-other-rights 

If a party breaches (including repudiates) thc  Contract, nothing in this clause shall prejudice thc 
right of the other party to recover damages or exercise any other right or remedy. 

2.74__Alanaging_cootmetorzs_defattit  

If the  Managing Contractor  commits a substantial breach of the Contract,  the  Principal  may, by 
hand or by registered post, give the  Managing Contractor  a written notice to show cause. 

Substantial breaches include: 

(a) br-ach of a warranty in subclause 2.2;  

(b) failing to provide evidence of insurance; 

(c) failing to provide the unconditional undertakings or the guarantee as required by subclause 
2.7;  

(d) failing to comply with subclausc 25.12;  

(e) wrongful suspension of the Services;  

(f) substantial departure from an approved program without reasonable cause or the 
Principal's Representative's  approval; and 

(g)—wher-e-there4s-Fre-appre-ved-pFegFamfailing-te-proceed  with due expedition and without 
delay: 

A notice under subclause 27.2 must state: 

(a) that it is a notice under clause 27 of these General Conditions; 

(b) the alleged substantial breach; 

(c) that the  Managing Contractor  is required to show cause in writing why the  Principal 
should not exercise a right referred to in subclausc 27/1;  

(4)—the-date-and-time-by-whieli-the-Maftaging-Ceffiracter must show-cause (which must not be 
less than 5 Business  Days after the notice is received by the Managing Contractor);  and 

(c) the place at which cause must be shown. 

27.4 Principal's rights 

1-f--the-Maffaging-Gen-trete.ter-fails-4-e-shew-Feas-enalal-e--eau-se-b5"-the-stated-Elate-aad-61-nethe 
Principal  may by written notice to the  Managing Contractor: 

(a) take out of the Managing Contractor's  hands the whole or part of the Services  or the 
project  remaining to be completed and suspend payment until an amount (if any) becomes 
due and payable pursuant to subclausc 27.6; or 

(b) terminate the  Contract. 
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27.5 Take out 

The Principal  may complete  the Services  and the  project  taken out of the  Managing Contractor's 
hands in accordance with subclause 27.11(a) and may: 

materials, equipment things  intended project; and 

(b) without payment of compensation to the Managing Contractor: 

(i) take possession of, and use, such of the  design documents, construction plant and 
other things on or in the vicinity of the site as were used by the Managing 
Contractor; and 

(ii) contract with such of the  Managing Contractor's subcontractors, 

as are reasonably required by the Principal to facilitate completion. 

If the  Principal  takes possession of construction plant, the Temporal); Works or other things, the 
Principal maintain subject completion Services 

 

out, must return such of them as are surplus. 

The-P-Fiffeipal-4-Represefftalive-must-keep-r-ecords of the cost of completing the Services and the 
project taken out. 

2-7,6—Adfustment-an-eampletion-of-the-Ser-viees-taken-out 

e-onwleted, the Principal's Representative  must assess the cost thereby incufred and must certify 
as moneys due and payable accordingly the difference between that cost (showing the calculations 
thereof) and the amount which would otherwise have been paid to the Managing Contractor if  the 
SeFviees-an4-the-pFe jeet-he443een-eempleteEl-b.,pthe-Managing-C-ent-raete.r: 

If the  Managing Contractor is indebted to the Principal,  the  Principal may retain the  construction 

notice,If after reasonable Managing fails Principal  

the  construction plant, the  Temporaiy Works or other things and apply the proceeds to the 
satisfaction of the debt and the costs of sale. Any excess must be paid to the Managin_ 
Contractor. 

27,7_p_fineipaps_defautt  

PrincipalIf the commits substantial Managing 
 

hand or by registered post, give the  Principal a written notice to show cause. 

Substantial breaches include failing to: 

(a) produce evidence of insurance; or 

(b) make a payment due and payable pursuant to the  Contract. 

27,8_4qapaging_ciaRtfiteterl,„netice_40_show_eause  

A notice given under subclause 27.7 must state: 

(a) that it is a notice under clause 27 of these General Conditions; 

(b) the alleged substantial br ach; 

(c) that the Principal  is required to show cause in writing why the Managing Contractor 
should not exercise a right referred to in subclause 27.9; 

(d) the date and time by which the Principal must show cause (which must not be less than 5 
Business Days after the notice is received by the  Principal); and 
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21_the-plaee-at-which-eau.se-mitst-be-sheot  Used 

28 Not Used 

(0- 

2,-,?9-144924;k1*1402-Contraetor-ls-rights 

If the  Principal fails to show reasonable cause by the stated date and time, the Managing  
Contractor  may, by written notice to the Principal,  suspend the whole or any part of the Services.  

The Managing Contractor  must remove the suspension if the  Principal remedies the breach. 

The  Managing Contractor  may, by written notice to the  Principal,  terminate the  Contract,  if 
within 28 days of the date of suspension under this subclause the  Principal fails: 

(a) to remedy the breach; or 

(b) if the breach is not capable of remedy, to make other arrangements to the reasonable 
satisfaction of the  Managing Contractor.  

The Managing Contractor  shall be entitled to recover damages reasonably incurred by the 
Managing Contractor  by r-ason of the suspension. 

2748-Temination 

If the  Contract  is terminated-ptifSliant-te-suleelaust-2.774-(13)-er--27,9-the-paqiesi-remediesFights 
and liabilities shall be the same as they would have been under the law governing the Contract 
had the defaulting party repudiated the Contract  and the other party elected to treat the  Contract 
as at an end and recover damages. 

Subclausc 28.2 applies upon termination of the  Contract.  

27,1-1-Insolvenet 

• in writing, or  creditors generally, that the party  is insolvent is  nfonns the other 
 financially unable to proceed with the Contract;  

(b) execution is levied against a party by a creditor; 

(c) a party is an individual person or a partnership including an individual person, and if that 
persow 

(i) commits an act of bankruptcy; 

(ii) has a bankruptcy petition presented against him or her or presents his or her own 
petition; 

(iii) is made bankrupt;  

(iv) makes a proposal for a scheme of arrangement or a composition; or 

(v) has a deed of assignment or deed of arrangement made, accepts a composition, is 
required to present a debtor's petition, or has a sequestration order made, under Part 
X of the  Bankruptcy Act  1966 (0,v1th) or like provision under the law governing the 
Contract;  or 

(d) in relation to a party being a corporation: 

(i) notice is given of a meeting of creditors with a view to the corporation entering a 
deed of company arrangement; 

(ii) it enters a deed of company arrangement with creditors; 
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(iii) a controller or administrator is appointed; 

(iv) an application is made to a court for its winding up and not stayed within 1/1 days; 

(v) a winding up order is made in respect of it; 

(vi)---it-reselves-by-spee-ial-r-eselutien-that-it-be-weend-up--veluntaFily-(ather-than-fer--a 
member's voluntary winding up); or 

(vii) a mortgagee of any of its property takes possession of that property, 

then, where the other party is: 

(A) the Principal, the  Principal may, without giving a notice to show cause, 
exercise the right under subclause 27.11(a) or subclause 27.11(b); or 

notice to show cause, exercise the right under subclause 27.9. 

The rights and remedies given by this subclause are additional to any other rights and remedies. 
They may be exercised notwithstanding that there has been no breach of contract. 

28----Terminatien-fer-Cenvenienee-or-FreAration 

243A—Termination-fer-Genvenienee 

Without prejudice to any of the  Principal's other rights or entitlements or powers under this 
Contract, the Principal may: 

(a) at any time for its sole convenience, and for any reason, by written notice to the  Managing 
Contractor  terminate this  Contract  effective from the time stated in the notice or if no such . . . 

notice  . given Managing 
 me 

 

s stated, at the 

 

me the 

 (b) thereafter, at its absolute discretion complete the uncompleted part of thc Services either 
itself or by engaging  Other Contractors. 

If . 
. 

terminated, . . s Contract 
 

se, or 
 frustrated, the Managing Contractor must, without any entitlement to payment, immediately hand 

ever_te_the_pfineiffigs.44epre.sen46.tive_ail_eepies_ek  

Contractoi ; 

(b) all documents and information prepared by or in the possession of the Managing 
Contractor, including any design documents, to the date of termination or frustration 
(whether complete or not); and 

(c) any other documents or information in existence that are to be provided to the  Principal or 
the  Principal's Representative under the terms of this  Contract. 

28.3—P-ayment-upen-Ter-minatiewbfr-ustr-atien-er-for-eenvenienee 

If the  Contract is frustrated or the Contract is terminated by the Principal under subclauso 
28.1, the Principal must pay the Managing Contractor: 

(a) any amount then due to the Managing Contractor but unpaid; 

(b) for  the Services carried out to the date of termination or frustration which are not included 
in a previous payment claim; 

(c) the cost of materials and equipment r asonably ordered by the Managing Contractor for the 
project and which the Managing Contractor is liable to accept, but only if they will become 
the  Principal's property upon payment; and 
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(d) the costs reasonably incurred:  

(i) returning to  their place  of engagement  the Managing Contractor, subcontractors  and  
their respective employees engaged  in the Services  at the date  of termination or 
frustration; and 

(ii) by the  Managing Contractor  in expectation  of completing  the SCI-ViCCS and not  
included  in any other payment.  

To the extent  it has not  had recourse to them, the  Principal  will return  all unconditional 
undertakings then  held by it under subclause  2.7(a) when  the Managing Contractor  has complied  
with all its obligations under subclause  28.2. 

The amount  to which the Managing Contractor  is entitled under  this subclause  28.3 will be a 
limitation upon  the Principals  liability to the Managing Contractor  arising out of, or  in any way  
in connection  with, the frustration  of the  Contract  or the termination  of this Contract  under  
subclause  28.1 and the  Principal will not  be liable to the  Managing Contractor  upon any  Claim  
arising out of, or  in any way  in connection with, the frustration  of the  Contract  or the termination 
of this Contract  other than for the amount  payable under  this subclause  28.3. 

This subclause  28.3 will survive the frustration  of the  Contract  or the termination  of this Contract  
by the  Principal  under subclause  28.1. 

29 Notification of claims 

29.1 Communication of claims 

The prescribed notice is a written notice of the general basis and quantum of the Claim. 

Within 40 Business Days after the Managing Contractor becomes aware of any Claim in 
connection with the subject matter of the Contract (including in respect of any latent condition 
which may lead to an increase in the Actual Reimbursable Costs), the Managing Contractor must 
give to the Principal and the Principal's Representative the prescribed notice or a notice of 
dispute under subclause 30.1. 

If the Managing Contractor fails to provide sufficient particulars of the Claim to enable the 
Principal's Representative to properly consider the matter, then within 14 days after receipt of a 
prescribed notice the Principal's Representative may request the Managing Contractor to provide 
further particulars of the Claim, and the Managing Contractor must provide such particulars 
within 14 days of the request. 

This subclause shall not apply to any Claim, including a claim for payment (except for claims 
which would, other than for this subclause, have been included in the final payment claim), the 
communication of which is required by another provision of the Contract. 

29.2 Liability for failure to communicate 

The failure of the Managing Contractor to comply with the provisions of subclause 29.1 or to 
communicate a Claim in accordance with the relevant provision of the Contract shall bar and 
invalidate the Claim and the Principal will not have any liability in respect of the Claim. 

29.3 Resolution 

If within 28 days of giving the prescribed notice, the Claim has not been resolved the prescribed 
notice shall be deemed to be rejected by the Principal's Representative and will be deemed to be a 
notice of dispute under subclause 30.1. 

30 Dispute resolution 

30.1 Notice of dispute 

If a difference or dispute (together called a 'dispute') between the parties arises in connection with 
the subject matter of the Contract, including a dispute concerning a Claim, then either party must, 
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by hand or by registered post, give the other a written notice of dispute adequately identifying and 
providing details of the dispute. 

If the Managing Contractor fails to provide sufficient particulars of the dispute to enable the 
Principal's Representative to properly consider the matter, then within 14 days after receipt of the 
notice of dispute (or of a prescribed notice being deemed to be a notice of dispute under subclause 
29.3) the Principal's Representative may request the Managing Contractor to provide further 
particulars of the dispute. 

If within 14 days after such a request the Managing Contractor has not furnished the particulars 
sought, any Claim upon which the dispute is based will be barred and the Principal will not have 
any liability in respect of the Claim or the dispute. 

Notwithstanding the existence of a dispute, the parties must, subject to clauses 27 and 28 and 
subclause 30.12, continue to perform the Contract. 

30.2 Conference 

Within 14 days after receiving a notice of dispute, the parties must confer at least once to resolve 
the dispute. At every such conference each party must be represented by a person having authority 
to agree to such resolution or methods. All aspects of every such conference except the fact of 
occurrence shall be privileged. 

If the dispute has not been resolved within 28 days of service of the notice of dispute (the "initial 
period") either party may, by giving notice to the other party that those parts of the dispute which 
remain unresolved be resolved in accordance with the balance of this clause 30. 

A notice given under subclause 30.2 may be given whether or not the parties have complied with 
this subclause 30.2 and must: 

(a) be given within 21 days after the expiry of the initial period; 

(b) state that it is a notice under this subclause 30.2; 

(c) state whether or not it is a Schedule 1 Dispute; and 

(d) include or be accompanied by reasonable particulars of those parts of the dispute which 
remain unresolved. 

30.3 Expert Determination 

If a notice is given under subclause 30.2 and the dispute is a Schedule 1 Dispute, the dispute must 
be submitted to an expert determination. 

The dispute will be referred to an expert determination whether or not the parties have complied 
with the obligation in subclause 30.2 to confer. 

30.4 The Expert 

The expert determination under subclause 30.3 is to be conducted by: 

(a) an independent industry expert agreed by the Principal and the Managing Contractor; or 

(b) where the parties are unable to agree upon an independent industry expert within 42 days 
after the date the notice under subclause 30.2 was given or an independent industry expert 
appointed under this subclause 30.3: 

(i) is unavailable; 

(ii) declines to act; 

(iii) does not respond within 14 days to a request by one or both parties for advice as to 
whether he or she is able to conduct the determination; or 

(iv) does not make a determination within the time required by subclause 30.5(e), 
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an independent industry expert appointed by the President of the Institute of Arbitrators & 
Mediators Australia. 

30.5 Rules of Expert Process 

(a) An expert determination conducted under this clause 30 is not an arbitration and the expert 
is not an arbitrator. The expert may reach a decision from his or her own knowledge and 
expertise. 

(b) The expert determination must be made in accordance with the rules for the expert 
determination process which form part of the agreement in Annexure Part II or such other 
rules as the parties and the expert may agree. 

(c) The expert must: 

(i) disclose to the parties any interest he or she has in the outcome of the determination; 
and 

(ii) not communicate with one party to the determination without the knowledge of the 
other. 

(d) Each party will: 

(i) bear its own costs in respect of any expert determination; and 

(ii) pay one-half of the expert's costs. 

(e) Unless otherwise agreed between the parties, the expert must notify the parties of his or her 
decision upon an expert determination conducted under this clause 30 within the period set 
out in the agreement between the parties and the expert. 

(0 Notwithstanding anything else, to the extent permissible by law, the expert will have no 
power to apply or to have regard to the provisions of Part 4 of the Civil Liability Act 2002 
(NSW). 

30.6 Expert Agreement 

The expert will not be liable to the parties arising out of, or in any way in connection with, the 
expert determination process, except in the case of fraud. 

The parties must enter into an agreement with the appointed expert on the terms set out in 
Annexure Part II or such other terms as the parties and the expert may agree. 

30.7 Determination of Expert 

The determination of the expert: 

(a) must be given to the parties in writing; 

(b) will be: 

(i) substituted for the relevant direction of the Principal's Representative; and 

(ii) final and binding. 

unless a party gives a notice of appeal to the other party within 21 days of receipt of the 
determination; and 

is to be given effect to by the parties unless and until it is reversed, overturned or otherwise 
changed under the procedure in the following clauses. 

30.8 Arbitration Agreement 

If: 

(a) a notice of appeal is given under subclause 30.7; or 
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(b) the dispute does not relate to a Schedule 1 Dispute and a notice is given under 
subclause 30.2, 

the dispute must be determined by arbitration in accordance with the following clauses. 

The dispute will be referred to arbitration whether or not the parties have complied with the 
obligation in subclause 30.2 to confer. 

30.9 Arbitration 

Any dispute which is referred to arbitration will be conducted before a person to be: 

(a) agreed between the parties; or 

(b) failing agreement within 21 days after the dispute has been referred to arbitration, 
appointed by the President for the time being of The Institute of Arbitrators & Mediators 
Australia. 

To the extent that they are not inconsistent with this Contract, the Rules for the Conduct of 
Commercial Arbitration of The Institute of Arbitrators & Mediators Australia will apply to the 
arbitration. 

The seat of the arbitration will be Sydney, Australia. 

The arbitrator will have power to grant all legal, equitable and statutory remedies and to open up, 
review and substitute any determination of the expert under subclause 30.3 that is not final and 
binding on the parties pursuant to subclause 30.7. 

Notwithstanding anything else, to the extent permissible by law, the arbitrator will have no power 
to apply or to have regard to the provisions of Part 4 of the Civil Liability Act 2002 (NSW). 

30.10 Survive Termination 

This clause 30 will survive the termination of this Contract. 

30.11 Continuation of Work 

Despite the existence of a dispute between the parties this Contract, the Managing Contractor 
must: 

(a) continue to carry out the Services; and 

(b).  otherwise comply with its obligations under this Contract. 

30.12 Summary relief 

Nothing herein shall prejudice the right of a party to institute proceedings to enforce payment due 
under the Contract or to seek injunctive or urgent declaratory relief. 

31 PPS Law 

(a) By signing this Contract, the Managing Contractor acknowledges and agrees that if this 
Contract and the transactions contemplated by it, operate as, or give rise to, a security 
interest for the purposes of the PPS Law (Security Interest), the Managing Contractor shall 
do anything (including amending this Contract or any other document, executing any new 
terms and conditions or any other document, obtaining consents, getting documents 
completed and signed and supplying information) that the Principal considers necessary 
under or as a result of the PPS Law for the purposes of: 

(i) ensuring that the Security Interest is enforceable, perfected or otherwise effective and 
has the highest priority possible under PPS Law; 

(ii) enabling the Principal to apply for any registration, or give any notification, in 
connection with the Security Interest, including the registration of a financing 
statement or financing change statement; or 
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(a) any prior agreement (whether in writing or not), negotiations and discussions between the 
parties in relation to the subject matter of this Contract  and the  Deed of  Disclaimer; or 

(b) any correspondence or other documents relating to the subject matter of this Contract and 
the  Deed of  Disclaimer=  that may have passed between the parties prior to the date of 
execution of the Contract and the  Deed of Disclaimer and that are not expressly included in 
this Contract and the Deed of  Disclaimer. 

33.5 Joint and Several Liability 

The rights, obligations and liabilities of the Managing Contractor, if more than one person, under 
this Contract, are joint and several. Where the Managing Contractor comprises more than one 
person, each person constituting the Managing Contractor acknowledges and agrees that it will be 
causally responsible for the acts and omissions (including breaches of this Contract) of the other 
as if those acts or omissions were its own. 

33.6 Severability 

If at any time any provision of this Contract is or becomes illegal, invalid or unenforceable in any 
respect under the law of any jurisdiction, that will not affect or impair: 

(a) the legality, validity or enforceability in that jurisdiction of any other provision of this 
Contract; or 

(b) the legality, validity or enforceability under the law of any other jurisdiction of that or any 
other provision of this Contract. 

33.7 Indemnities to Survive 

Each indemnity in this Contract is a continuing obligation, separate and independent from the 
other obligations of the parties, and survives termination, completion or expiration of this 
Contract. 

Nothing in this subclause 33.7 prevents any other provision of this Contract, as a matter of 
interpretation also surviving the termination of this Contract. 

It is not necessary for a party to incur expense or make any payment before enforcing a right of 
indemnity conferred by this Contract. 

33.8 Taxes 

Without limiting subclause 9.1 but subject to subclause 25.14 the Managing Contractor must pay 
all Taxes that may be payable in respect of the Services, including any customs duty or tariff, and 
primage applicable to imported materials, plant and equipment required for the Services. 

33.9 Principal May Act 

The Principal may, either itself or by a third party, perform an obligation under this Contract that 
the Managing Contractor was obliged to perform but which it failed to perform. The costs, 
losses, expenses and damages suffered or incurred by the Principal in so performing such an 
obligation will be a debt due from the Managing Contractor to the Principal. 

33.10 No Partnership, Joint Venture or Other Fiduciary Relationship 

Nothing in this Contract will be construed or interpreted as constituting the relationship between 
the Principal on one hand and the Managing Contractor on the other hand as that of partners, 
joint venturers or any other fiduciary relationship. 

33.11 Variations 

This Contract may only be varied by a document signed by or on behalf of both the Principal and 
the Managing Contractor. 
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33.12 Civil Liability Act 

(a) It is agreed that to the extent permitted by law the operation of Part 4 of the Civil Liability 
Act 2002 (NSW) (and any equivalent statutory provision in any other state or territory or 
the Commonwealth) is excluded in relation to all and any rights, obligations and liabilities 
under this Contract whether such rights, obligations or liabilities are sought to be enforced 
as a breach of contract or a claim in tort or otherwise. 

(b) Without limiting the generality of subclause 33.12(a) it is further agreed that the rights, 
obligations and liabilities of the Principal and the Managing Contractor (including those 
relating to proportionate liability) are as specified in this Contract and not otherwise 
whether such rights, obligations and liabilities are sought to be enforced by a claim in 
contract, tort or otherwise. 

(c) The Managing Contractor further agrees that: 

(i) in each subcontract into which it enters for the carrying out of the Services, it will 
include provisions that, to the extent permitted by law, effectively exclude the 
operations of Part 4 of the Civil Liability Act 2002 (NSW) (and any equivalent 
statutory provision in any other state or territory or the Commonwealth) in relation to 
all rights, obligations or liabilities under each subcontract whether such rights, 
obligations or liabilities are sought to be enforced as a breach of contract or in tort or 
otherwise; and 

(ii) it will require and ensure that each subcontractor will include in any further contract 
that it enters into with others for the carrying out of the Services, provisions that, to 
the extent permitted by law, each such further contract will include provisions that 
effectively exclude the operation of Part 4 of the Civil Liability Act 2002 (NSW) (and 
any equivalent statutory provision in any other state or territory or the 
Commonwealth) in relation to all rights, obligations or liabilities under such further 
contract whether such rights, obligations or liabilities are sought to be enforced as a 
breach of contract, in tort or otherwise. 
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Annexure Part Al - Contract Particulars 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part Al 

  

Contract Particulars 

This Annexure shall be completed and issued as part of the tender documents and, subject to any 
amendments to be incorporated into the Contract, is to be attached to these General Conditions and shall be 
read as part of the Contract. 

Item 

1 Principal 

(subclause 1.1) 
T-Fa-n-s-pect4o444-8481-aystnealle1ra (ABN 18 80'112 354 239 602) 

2 Principal's address 22 Giffnock Avenue, Macquarie Park, NSW 2113 

Phone 8265 6000 Fax 8265 9501 

3 Defects Liability Period 

(subclause 1.1) 
For each Portion, commencing on the date of completion of the 
project and ending 12 months thereafter. 

4 Extension of Defects 
Liability Period 

(subclause 1.1 and 

subclause 20.6) 

12 months 
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5 DosignorsDesigner  to be 

engaged by Managing 

Contractor 

(subclause 1.1) 

Allen BrockAECOM Australia Pty Parsons Brinkcrhoff 

Kevin LeanTony Lennon Kota Rail Pty Ltd (via 

Parsons 

Brinkerhoff)AECOM 

Mark Lyons ycrsatilc Dcsign &  
Engineering Pty Ltd  

(via Parson& 

Brinkerhoff) 

Katherine Chan Parsons Brinkerhoff 

Peter Davies Parsons Brinkerhoff 

Phillip Donnelly Parsons Brinkerhoff 

Subhajit Dey Parsons Brinkerhoff 

S-athis-121--Veer-ab-ad-r-a-p-pa Parsons Brinkerhoff 

6 Managing Contractor 
(subclause 1.1) 

Laing O'Rourke Australia Construction Pty Ltd ABN (39 112 

099 000) 

7 Managing Contractor's 

address 

Level 4, Innovation Place, 100 Arthur Street, North Sydney, 

NSW 2061 

Fax No: (02) 9903 0333 

8 Portions 

(subclause 1.1) 

Portion 1: Changos to tho Epping signalling intorlocking arod 

to segregate the ECRL from tho Main North Lino I Sydney 

-Tr-aias-n-etwer-k-Ne-A-T-Rle-S-cla-ta-Ghange-will-b-e-un-der-take44-as 

part of Portion 1. 

Portion 7A.1: the design. construction, commission and hand-

over of the works described in NCW 7A Works Brief. together 

with the provision of all Temporary Works and construction  

plant. including any hand-over documentation related to the 

OHW but excluding those works described in Portion 7A.2  
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Portion 2: Changes to the Chatswood signalling interlocking 
aroa to sogro gate  7A.2: hand-over documentation for the 

ECRL from tho North Shoro Line I Sydnoy Trains network. No 

ATRICS data change will bo undortakonremainder of the work,  
constructed by the Managing Contractor as part of Portion 
27A.1. 

Potion 3: Upgrading of the North Shore Line signalling, 

botwoon Artarmon and Roscville, for 20 trains per hour, 

comploto the segrogation of the ECRL from the Main North 

and-Ner-th-S.hdr-e-L-ihas-atid,4--T-RtGS-data-sha4gds-ddmpleted, 

gertian-44-Upgr-ading-df-assadiated-1444dhd-D-C-e-lastrisat 

&ystems.Portion 7A.3: the design, construction. commission  
and hand-over of the works described in NCW 7B Works Brief.  

together with the provision of all Temporary Works.  and  
construction plant. including any hand-over documentation  

Portion 5: Upgrading of tho North Shoro Line signalling 

444ditar-a4er--20-trains-ider her and A-T-144-CS data change 
completed. 

Portion 6: The rolocation of existing Sydnoy Trains Assots 
south of Chatswood. 

Key personnel and 

functions 

(subclause 1.1 and 

subclauses 2.2 and 

17.2) 

Key Personnel 9 

ell 
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10 Dates for completion 

(subclause 1.1) 

Portion 

Portion 1: 

Portion 2: 

Portion 3: 

Date for 

completion 

27 October 2018 

27 October 2018 

17 December 

30 June 

20172_02_Q 
Portion 7A.3 

11 Site 

(subclause 1.1) 

• 

Portion 447A.1 31 March30 June 

2019 

Portion 5: 17 December 

2018  

Portion -647A.2 146 weeks from  

Completion of  

Portion 7A.1  

12 Schedule 1 Disputes 

(subclause 1.1) 

As described in Annexure Part J1 and the drawings which  

appear in Exhibit 10A 

A direction under subclause 19.9, 20.3, 23.3, 21.3, 25.3, 25.5, 

25.7 or 27.6. 
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13 Governing law 

(subclause 1.2(f) and 

1.2(h)) 

New South Wales 

14 (a) Currency 

(subclause 1.2(g)) 

(b) Place for payments 

(subclause 1.2(g)) 

Australian Dollar 

The Principal's address 

15 Principal's Representative 

(subclause 1.1) Derck FrendHarry Mercer 

16 Target Budget 

Ig-r-ealerel-ew4Not used 

(subclause 1.1) Deserri-pti-en. Amount 

4- 

Managing Contractor's 

managemen4-f-ae-(Aci-Re4w-Fe-RaFt-C-) 
Notc. The Managing Contractor's 

rnanagomont foo includcs tho 
Managing Contractor's off sito 
046.-Fi4e,944S-a-14€4444-€1-1:1-p-rev-i-s-kafial 
SUMS 

2 Dosign Foo 

4 
Roimbursablo Sorvicos (Annoxuro 
Part D) 

4 Managing-Go4tra4terls-Gentiagen-GY =In 

TargctB d t -  1+2+3 

U329647753.10 
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17 Amount of each 

unconditional undertaking 

(subclause 2.7(a)) Not used 

18 Name of person providing 

Parent Company 

Guarantoo 

(subclause 2.7(b))Not Used 

19.  Principal-supplied 

documents 

(subclause 5.3) 

Document . 
. 

1 NCW Works Brief 

No. of copies 

1 electronic copy 

1 electronic copy 

1 electronic copy 

1 electronic 

2 Planning Approval 

3 TSRsMRs 

4 Global Safoty Intorfaco Agroomont 
copy  
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20 Managing Contractor- 

supplied documents 

(subclause 3.3 and 5.4) 

Document No. of copies 

, 

design documents in accordance with 

the requirements of 

the TSR&MRs 

All other documents to be supplied under 1 electronic copy 
any provision of this Contract (on CD) and 3 

printed copies 

(including 1 

unbound printed 

copy). 

21 Time for Principal's 

Representative's direction 
about documents 

(subclause 5.4(c)) 

15 Business Days 

22 Equipment warranties 

(subclause 6.14) 
Not Applicable 

23 Legislative requirements, 

those excepted 

(subclause 9.1) 

The Principal will obtain the Planning Approval including 
modifications. 

24 Is the Managing Contractor 

required to submit a Project 

Training Management Plan: 

(subclause 9.12) 

YES (refer to requirement for the Project Induction and 

Training Management Sub-plan set out in section 3.4(e) of 
TSRMR  entitled 'Project Administration'-) 
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25 Professional indemnity 

insurance 

(clause 12) 

a) Managing Contractor 

i) Levels of cover 

must be not less 

than 
MI= 

ii) Period after issue 

of the final 

certificate 

b) Subcontractors 

i) Categories and 

levels of cover 

6 years 

Category Levels of cover 

ii) Period after issue 

of the 

final certificate 

Any subcontract with a Designer including 
structural design 

Others 

6 years 
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26 Track Possessions 

(subclause 19.2) 

Table 1 -  Table of Track 

Weekend 

Possessions 

Date Track Possession 
Programme 

Weekend 19 7 8 November 2015 201-546 

Weekend 27  1 3 January 2016 2015/16 

Weekend 13 23 21 April 2016 341-546 

Weekend 3 16 17 July 2016 2016/17 

Weekend 8 20 21 August 2016 2016/17 

Wcckcnd 21  10 11 December 2016/17 
2016 

Weekend 10 1 2 April 2017 2016/17 

Weekend 3 15 16 July 2017 2017/18 

Weekend 19 4-5 November 2017 2017/18 

Weekend 33 10-11 February 2018 2017/18 

Weekend 5-1-35 16 17 JUn024 25 February 2018 2017/18 

Weekend 47 19-20 May 2018 2017/18 

Weekend 8 25-26 August 2018 2018/19 

Weekend 14 6-7 October 2018 2018/19 

Weekend 1--T16 27 2820-21 October 2018 2018/19 

Weekend 18 3-4 November 2018 2018/19 

Weekend 20 17-18 November 2018 2018/19 

Weekend 242.5 15 1622 21 December 2018 2018/19 

Weekend 27 5-6 January 2019 2018/19 

Weekend 34 23-24 February 2019 2018/19 

Weekend 493a 8 10 JUn023 24 March 2019 2018/19 
Note: 28 hours onl 

Weekend Date Trask 
Possession 
Programme 

Weekend 17  21 25 October 2015 301-5/46 

Wcekcnd 33 13 11 February 2016 291-5/-1-6 

Weekend 50 11 13 June 2016 2045/-1-6 

Weekend 7 13 11 August 2016 2016/17  

Weekend 18 29 30 October 2016 2016/17 

Weekend 37  11 12 March 2017 2016/17 

Weekend 51 17 1822 23 June 201721119  2016/172018/19 

Weekend 9 26 27 August 2017 201-7/1-8 

Wookend 18 28 29 October 2017 2017/18 

Weekend 38a 10 11March 201820 21 huh/ 2019 2017/182018/19 

Weekend 18 193,4 August 20182.112 2018/192019/20 

Weekend 4-512 13 11 October 201821 22 2018/192019/20 
September 2019 

Weekend 292a 19 20 Januaryis 17 November 2018/19201900 
2019 

Weekend 32 8-9 February 2020 2019/20 

Weekend 3431 2414-15 March 2449202Q 2018/192019/20 

Weekend 64244 15 16 June 201023 May 2020  2018/192019/20 
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Track Possession 
Programme 

Midweek 12  18-22 September 2017  2017/18 

Midweek 25  18-22 December 2017  2017/18 

Midweek 36  5-9 March 2018  2017/18 

Midweek 45  7-11 May 2018  2017/18 

Midweek 51  18-22 June 2018  2017/18 

Midweek 8  27-31 Auglist 2018  2018/19 

Midweek 12  24-28 September 2018  2018/19 

Midweek 14  8-12 October 2018  2018/19 

Midweek 17  29 Ortoher-2 November 2018  2018/19 

Midweek 26 2018/19 January 2019 

Midweek 32  11-15 February 2019  2018/19 

Midweek 33  18-22 February 2019  2018/19 

Midweek 37  18-22 March 2019  2018/19 

Midweek 43  29 April-1 May 2019  2018/19 

Midweek 50  17-21 June 2e18-2019  2018/19 

Midweek 2 2018/19 15-19 July 2019 

Midweek 4  29 July- 2 Atinust 2019  2019/20 

Midweek 11  16-20 September 2019  2019/20 

Midweek 19  11-15 November 2019  2019/20 

Midweek 31  3-7 February 2020  2019/20 

Midweek 36  9-13 March 2020  2019/20 

MID 

MEI 
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24 

NMI 

2-g 

29 Interest rate on overdue 

payments 

(subclause 25.8 

The rate applying from time to time for judgment debtors in the 

Supreme Court of New South Wales. 
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Annexure Part B1 - Preliminaries 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part Si 

  

Preliminaries 

The Preliminaries generally consist of those functions and tasks, (e4-14e.F-than-as-Ra-r-t-ef--t-h-e-Raimb-u,r-8419,16,  
Services  and Design Services),  to be performed by the Managing Contractor itself including but not limited 
to the following: 

1. providing the Managing Contractor's project management team, administration and support staff 
(including those described in Annexure Part T1) including the provision of suitable site vehicles and 
running costs; 

2. providing suitable information technology, document control, stationary and office supplies, 

administrative systems, communications systems including faxes, phones, radios; walkie talkies etc and 
other site consumables for use by the Managing Contractor's project management team, administration 
and support staff engaged on the project; 

3. establishing and providing site offices, meeting roams and other accommodation for use by the 
Managing Contractor's project management team, administration team and support staff including 
desks, chairs, photocopiers etc, demobilising and reinstatement of the site on completion of the project; 

4. establishing, providing, demobilising and reinstatement of the site on completion of the project, an 
integrated, air conditioned, office facility of a standard that is suitable to accommodate seven (7) full-
time staff members of the Principal that complies with all relevant building codes and safety 
requirements, connected to power, communications, water and sewer services that includes: 

i. one (1) open plan office area that includes six (6) workstations of four (4) square metres each with 

an appropriate walkway space. Each workstation must include a desk and office chair, a lockable 

pedestal drawer unit, shelving units, a whiteboard, a separate telephone and computer data point, 
and a minimum of four (4) power sockets; 

ii. one (1) lockable office of at least ten (10) square metres suitable for one (1) person equipped with 

desk and office chair, a whiteboard, shelving units, meeting table and chairs, and cabinets; 

iii. one (1) main meeting room of at least fifteen (15) square metres suitable for twelve (12) people, 

equipped with a large wall-mounted whiteboard, ten-person meeting table, twelve (12) chairs and a 
large cabinet for housing all electronic and communication equipment; 

iv. one (1) document storage area separate from the open plan office space, office and meeting room 
including shelving suitable for lever arch files and one (1) adjacent plan table with an area of at 
least two (2) square metres; 
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v. one (1) kitchen and break-out area of at least ten (10) square metres, including one (1) fridge, hot 

and cold running water and sink with waste, instant hot water system, one (1) microwave, one (1) 

toaster, storage cupboards, suitable bench area, tables and chairs for seven (7) people; and 

vi. locks on all windows and doors, security grilles and roller blinds on all windows; 

5. providing, maintaining and reinstatement of the site on completion of the project, a car park with 5 car 

parking spaces for use by the Principal and its representatives at the location of the office facility 

provided for the Principal; 

6. establishing and providing site amenities, toilets, lunch rooms, crib rooms, water bubblers, washing 

facilities etc for use by the Managing Contractor's project's management team, administration and 

support staff and the Principal, demobilising and reinstating the site on completion of the project; 

7. providing site amenities for construction personnel including subcontractors; 

8. ensuring that the site is run in a clean, proper and efficient manner having due regard to the occupation 

of premises adjacent to or near to the site, that the working areas are kept clean during the progress of 

the Services and that debris/waste is removed from the site as it arises and at completion of the project; 

9. providing first aid facilities for use by all construction personnel including the Principal's staff and 

consultants engaged on the project; 

10. ensuring the requirements set out in the Sydney Metro Northwest  Project Safety Management Plan 

(PSMP) (which appears in Exhibit 6A) are adhered to; 

11. managing risks identified in the Global Safety Interface Agreement as far as reasonably practical; 

12. carrying out all inductions for all personnel (including Managing Contractor and subcontractor personnel 

and Principal's staff or representatives as required to complete the Services; 

13. providing personal protective equipment for Managing Contractor's personnel; 

14. allowance for training of all of the Managing Contractor's personnel (including those described in 

Annexure Part T1) necessary for the Managing Contractor to comply with its obligations under this 

Contract; 

15. payment of the fees and charges referred to in paragraph c) of the definition of legislative requirements, 

including the long service leave levy; 

16. effecting and maintaining relevant insurances other than those provided by the Principal; 

17. attending and chairing formal and informal briefings and site meetings including keeping and distributing 

minutes of the meetings as required; 

18. implementing and complying with the relevant Sydney Metro Northwest IMS standards and requirements 

and incorporating the relevant Sydney Metro Northwest  IMS standards to meet the objective of the 

Sydney Metro Northwost  IMS standards. If the Sydney Metro  Northwest IMS standards are not chosen, 
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their replacements must be equal to, or better than the requirements of the Sydney Metro Northwost 
IMS standards, and approved by the Principal's Representative; 

19. carrying out the functions and tasks described in the Contract as being carried out by the Managing 
Contractor; 

20. producing a CEMP and carrying out the functions and tasks relating to construction that: 

i. addresses the requirements of Sections 3.2, 3.4(a) and (d), 3.7, 3.8, 3.9, 3.10(b), 3.11(a) to (d), (f) 
and (g), 3.13, 5.1, 5.2 and 5.3 of the CEMF; and 

ii. includes a risk assessment against the environmental issues identified in Sections 6 to 17 of the 
CEMF, and includes appropriate mitigation responses. Separate sub-plans against these issues 
may not be required. 

Nothing in item (ii) above removes the Managing Contractor's obligation to comply with the requirements 
of the Planning Approval; 

21. carrying out the functions and tasks performed by the Managing Contractor's personnel (including those 
described in Annexure Part T1) necessary for the Managing Contractor to discharge its obligations 
under the TfNSW StandardManagement Requirements for working on the project including those 
requirements set out in: 

i. TSRMR P -  Prelude; 

TSRMR MC —  Managing Contract; 

TSR PMR PA— Project Administration; 

iv. TSRMR S — Safety Management System; 

v. TSRMR C CommunicationsStakeholder and Community Liaison; an-4 

vi. TS-RMR T — Technical Management 

vii. MR E — Environment: and  

MR Sy — Sustainability. 

22. carrying out the functions and tasks relating to design management including: 

i. determining in conjunction with the Principal's Representative the breakup of work into construction 
packages (including staging of works); 

ii. documenting and managing Requests for Information (RFIs) ensuring RFIs are sent to the 

appropriate persons with the ability to correctly supply the information and ensuring the information 
requested is distributed correctly and in a timely manner; 
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iii. ensuring the requirements of all relevant authorities and utility service providers are complied with 

in the design; 

iv. ensuring the hazards identified in the 'Safety Assurance Report' which appears in Exhibit 5A are 

addressed in the design of the project; 

v. completing a detailed cost estimate of the design documentation following each design review 

stagee-h-s-u-r-i-h-g-th-e-sest-esti-m-ate-sati-sfies-tla-e4argat-b-u4gat-fer-Ge-h-str-u-sti-e4; and 

vi. reviewing shop drawings and identifying Defects in the drawings and ensuring those Defects are 

corrected. 

23. carrying out the functions and tasks relating to construction management including but not limited to 

i. ensuring that all necessary certificates, licences, consents, permits and approvals required from 

relevant authorities, utility companies and adjoining owners are obtained so building and other 
certificates, licences, consents, permits and approvals may be obtained in a timely manner; 

ii. ensuring requirements of all relevant authorities and utility service providers are complied with 

during the construction of the project; 

iii. advising on the provision and layout of site facilities and site services and obtaining approval from 

the Principal's Representative to those site facilities and site services to be provided by the 

Managing Contractor; 

iv. coordinating and managing of interface works and access to Worksites described in Annexure Part 

J1; 

v. monitoring the performance of subcontractors against the then current approved program and Cost 

Plan to enable corrective action to be taken to minimise stoppages and delays; 

vi. ensuring that subcontractors make good any damage caused by them to the project (including the 

work of other subcontractors) or to the site or site facilities; 

vii. initiating a system of documentation and records for recording the performance of all 

subcontractors; 

viii. developing in conjunction with the Principal's Representative an overall construction methodology; 

ix. managing the staging of the project ensuring suitability and buildability with effective use of the 

Track Possessions within the project constraints including liaising with and submitting the plan for 

review by the Principal's Representative, the proposed staging being designed to maintain all rail 

and station services required to operate the services in a safe manner; 

x. carrying out progressive work inspections and tests including authority and utility company 

inspections and tests; 

xi. securing the prompt remedying of all Defects by subcontractors in accordance with their 

subcontracts; and 
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xii. securing the prompt remedying of all Defects discovered following completion of each Portion 
during the Defects Liability Period. 

24. carrying out the functions and tasks relating to the Global Safety Interface Agreement including the role 
of Principal Contractor. The Managing Contractor is responsible for implementing site safety 
requirements and ensuring subcontractors comply and have their own appropriate systems and 
practices; 

25. carrying out the functions and tasks required to work under the Sydney Trains Environmental Protection 

Licence issued by the Environmental Protection Authority pursuant to the Protection of the Environment 
Operations Act 1997 (NSW); 

26. management and submission of Work-As-Executed drawings and AMI documentation; and 

27. security of the site. 
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Annexure Part Cl - Management Fee 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part Cl 

  

Management Fee and Design Fee 

(clause 25) 

Subject to clause 25 the Managing Contractor will bc paid the following fees and disbursements: 

Management fee 

•  

•  

and unless otherwise agreed, in respect of the amounts payable pursuant to paragraph (a) above.  

may be claimed as set out in the monthly payment scheduleTable 1  below. 

Where used is this Annexure Part Cl and elsewhere in the Contract: 

a) "Core Team" means the persons listed in item 9 of Annexure Part Al and Annexure Part 

Ti: and  

h) "Non-Core Team" means the roles listed under "Non-Core Team" in the Staff Table set 

out in Annexure Part Rl.  

Design Fee- 

•  
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A-614-i-n-the-m-e-R441-y-p-aym-en-t-seh-e461-1-e-b-e-lew, 

The design phase services may be claimed, for each design package, for the amount 

fcap-peseicai-R-941-e-val-u-e-e-f-the-gte.&ign-Servises-se-m-p-1-eteel-i-n-a-Ges-r-el-a-R-se-with4h-e-Gantr-aert-u-p4o-a 
maximum amount as set by the following milestone percentages. 

Milestone gio- 

SubmLsion of System Definition Review 30%  

Submission of Preliminary Design Review 6001, 

Submission of Critical Design Review 80% 

Closure of Principal and Stakeholder CDR comments 90%  

Receipt of Configuration Control Number and issue as Approved For Construction 100% 

Table 1  
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Notes:  

(1) Month 1 represents August 2017.  

(2) Payment of any amount in Table 1 does not constitute approval or acceptance of any 

program under clause 21 by the Principal or the Principal's Representative.  

g-is-b-u-Fsements-not-in-auded-i-n-manage-me-nt-fee— 

N-i-1 

Ind-i-sative-M-GrAbly-p-ayment-selied-u-le 
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* Payment of this item doec not conctitute approval or acceptance of any program under 
clausc 21 by the Principal or the Principal's Representative. 
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Annexure Part D1 - Reimbursable Services 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part D1 

  

Reimbursable Services 

(clause 1 - definition of Reimbursable Services) 

All construction work required to bring the project to completion including: 

• all labour, construction plant and materials forming part of the project; 

• all labour, construction plant and materials forming part of the Temporary Works; 

• traffic management, temporary information and way-finding signage; 

• site environmental control measures, waste collection and removal; 

• utility adjustments, utility relocations and temporary services other than those 
servicing the Managing Contractor's site establishment; and 

• Worksite ProtectionT, 

but excluding: 

anything that  is included  in the  scope of the  Preliminaries  or the  Design 
Services. 

Managing Contractor Work 

(Item 1 - definition of Managing Contractor Work) 

Means-: 

(a) the following worksReimbursable Services: 

• the Preliminaries, excluding the Core Team; 

Drainage (part thereof);  

• OHW footing and structures (part thereof);  

• Track Works (part thereof);  
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• Signalling Civils and CSR;and Communications (part thereof);  

• OHWHV  Electrical Works (part thereof);  

• Rail  Systems and  Power;Cable Routes (part thereof);  

• Signalling Systems; and  

• General construction activities relating to the above, possession preparation, 
construction and maintenance of laydown areas;  

• any other works approved in writing by the Principal's Representative7;  and 

(b) the Design Services.  

Reimbursement of Design Services staff and the Managing Contractor's Non-Core Team staff will  
be based on timesheets multiplied by the applicable rates in Annexure Part R1 . Other ancillary  
Design Services costs or Preliminaries will be reimbursed via the rates in Annexure Part R1 (if 
applicable), reasonable rates approved by the Principal's Representative or by reimbursement of 
costs evidenced by invoice.  
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Annexure Part El - Mandatory Subcontract Clauses 

Annexure to the Australian Standard 
Managing Contractor Contract—General conditions 
AS 4916-2002 

Part El 

  

Mandatory Subcontract Clauses 

(clause 6.3(d)(ii)) 

1. Options as to Form of Security 

A clause which allows the subcontractor to lodge an approved unconditional undertaking from a bank or 
financial institution instead of a cash security or retention moneys as its security for performance of the 
subcontract. 

A clause which provides that if the subcontractor does lodge an unconditional undertaking for the 
required amount, the Managing Contractor must not deduct further retention moneys and any retention 
moneys or other cash security then held will be promptly released to the subcontractor. 

2. Trust for Cash Security and Retention Moneys 

A clause which requires the Managing Contractor to comply with all requirements under the Building 
and Construction Industry Security of Payment Amendment (Retention Money Trust Account) Regulation 
2015 (NSW) and which provides that all retentions or cash securities are held on trust for the 
subcontractor. 

3. Payment Provisions 

A clause which: 

(a) has the effect of requiring the Managing Contractor to pay the subcontractor (and 
subcontractors their subcontractors) regular progress payments for 100% of the value of work 
(less only retention moneys, if any, paid into the trust account) for which payment is claimed by 
the subcontractor and for which the Managing Contractor has claimed payment from the 
Principal, no later than: 

(i) in the case of the Managing Contractor's subcontractors, 7 days; and 

(ii) in the case of all other subcontractors, 14 days, 

after the last day for payment by the Principal to the Managing Contractor for such work; 

(b). states nothing in the clause referred to in paragraph (a) is to be read so as to prevent the 
Managing Contractor from paying the subcontractor an amount in excess of that claimed from 
the Principal, or before the time stipulated in that clause; and 

(c) states if anything in the clause referred to in paragraph (a) is inconsistent with any other 
provision in the subcontract, the provisions of that clause will prevail to the extent of the 
inconsistency. 

A clause that prescribes an interest rate for overdue payments that is not less than the interest rate 
specified in clause 25.8 of the Managing Contractor Contract General Conditions. 
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4. Alternative Dispute Resolution 

A clause that requires alternative dispute resolution procedures of the type required in the Managing 
Contractor Contract. 

A clause making it optional for the subcontractor to comply with the alternative dispute resolution 
process if the only remedy it seeks is an order for payment of money which is not disputed to be due and 
payable under the subcontract. 

5. Form of Subcontractor Deed 

Unless otherwise agreed by the Principal's Representative, a clause in all subcontracts with an estimated 
value exceeding $50,000 (excluding GST) that requires the subcontractor to execute a deed in the Form 
of Subcontractor Deed included as Annexure Part Ql to the Contract and provide this to the Principal 
within 7 days of executing the Approved Subcontract Agreement with the Managing Contractor. The 
provision of this deed will be a condition precedent to practical completion of the work the subject of 
that Approved Subcontract Agreement. However, the provision of this deed will not be a requirement 
that must be satisfied prior to completion. 
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Statutory Declaration Oaths Act (NSW) Ninth Schedule 

of 

do solemnly and sincerely declare that: 

1. Jam the representative of 

insert full name of 
Declarant 

insert address 

insert name of 
Contractor, and ACN 
([applicable 

insert position title of 
Declarant 

insert name of 
Contract 

insert names and 
addresses of the 
unpaid employees, the 
amounts unpaid, and 
whether in respect of 
wages, allowances, 
holiday pay, long 
service leave 
payments and 
superannuation 
entitlement etc. 

("the Contractor '9 

in the Office Bearer capacity of 

2. The Contractor has a contract with the [ 

("the Contract") 

3. I personally know the facts which I have set out in this declaration. 

• 4. All employees who have at any time been engaged by the Contractor for work done under the 
Contract: 

a) have been paid all remuneration and benefits to the date of this declaration payable to 
them by the Contractor in respect of their employment on work under the Contract, and 

b) have otherwise had accrued to their account all benefits to which they are entitled from the 
Contractor as at the date of this declaration in respect of their employment on work under 
the Contract pursuant to any award, enterprise agreement, act or regulation, 

with the exception of the employees and respective amounts unpaid or not accrued for each 
employee listed below: 

Employee: Amount unpaid or not accrued: 

5. Attached to and forming part of this declaration, as Annexure A, is a supporting statement for the 
purposes of section 13(7) of the Building and Construction Industry Security of Payment Act 1999 
(N.M. 

5A Where the Contractor holds any retention money from a Subcontractor, the Contractor has 
complied with all requirements under the Building and Construction Industry Security of Payment 
Amendment (Retention Money Trust Account Regulation) 2015 (NSW) with the exception of the 
items listed below: 
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Annexure Part Fl - Statutory Declaration 

Annexure to the Australian Standard 
Managing Contractor Contract—General conditions 
AS 4916-2002 

Part Fl 

  

Statutory Declaration 

(clause 26) 
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6. In all cases where a subcontractor or supplier to the Contractor has provided services and/or 
materials in respect of the Contract and has submitted a claim to the Contractor for these services 
or materials which as at the date of this statutory declaration would have been due and payable 
but which the Contractor disputes, the reasons for such dispute have been notified in writing to the 
subcontractor or supplier by the Contractor prior to the date of this statutory declaration. Where 
such dispute relates to part only of the subcontractor or supplier's claim, that part of the claim not 
in dispute has been paid by the Contractor to the subcontractor or supplier as at the date of this 
statutory declaration except for the amounts listed in 5 above. 

insert names and 
addresses of the 
unpaid subcontractors 
and suppliers, the 
amounts owing and 
whether in respect of 
materials supplied, 
work performed etc. 

7. The provisions of the Contract relating to the payment of employees, subcontractors and suppliers 
of the Contractor have been complied with by the Contractor. 

8. The Contractor has been informed by each subcontractor to the Contractor (except for 
subcontracts not exceeding $25,000 at their commencement) by statutory declaration in equivalent 
terms to this declaration (made no earlier than the date 14 days before the date of this 
declaration): 

(a) that their subcontracts with their subcontractors and suppliers comply with the requirements 
of the Contract relating to payment of employees and subcontractors, and 

(b) that all their employees and subcontractors, as at the date of the making of such a 
declaration: 

i) have been paid all remuneration and benefits due and payable to them by; or 

it) had accrued to their account all benefits to which they are entitled from; 

the subcontractor of the Contractor or from any other subcontractor (except for subcontracts 
not exceeding $25,000 at their commencement) in respect of any work under the Contract, 
and 

(c) of details of any amounts due and payable or benefits due to be received or accrued 
described in 8(b) above which have not been paid, received or accrued, 

except for the following subcontractors to the Contractor who have failed to provide such a 
declaration: 

Subcontractor: Due amount unpaid: 

9. Where a subcontractor to the Contractor has provided a declaration as in 8 above, and it includes 
unpaid amounts or benefits either not received or not accrued, details of the subcontractor, details 
of the affected employees, suppliers and subcontractors of the subcontractor, and the respective 
amounts or benefits either unpaid or not accrued are as follows: 

Employee, subcontractor or supplier: Amount unpaid or not 
accrued: 

10. In relation to the statutory declaration provided by each subcontractor to the Contractor, Jam not 
aware of anything to the contrary of what is contained therein, and on the basis of the contents of 
those statutory declarations, I believe that information to be true. 

11. Attached to and forming part of this declaration as Annexure B, is a "Subcontractor's Statement" 
given by the Contractor in its capacity as 'subcontractor' (as that term is defined in the Workers 
Compensation Act 1987, Payroll Tax Act 2007 and Industrial Relations Act 1996) which is a 
written statement: 

(a) under section 175B of the Workers Compensation Act 1987 in the form and providing the 

insert names and 
addresses of the 
Contractor's 
subcontractors who 
have not submitted a 
declaration, and 
unpaid amounts due 
or otherwise due to 
each of them by the 
Contractor in respect 
of this claim 

insert names of the 
subcontractors, the 
name and addresses 
of the unpaid 
employees, 
subcontractors and 
suppliers and 
amounts listed as 
unpaid or not accrued 
to them. 
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detail required by that legislation; 

(b) under section 31H of the Payroll Tax Act 2007 in the form and providing the detail required 
by that legislation; and 

(c) under section 127 of the Industrial Relations Act 1996 in the form and providing the detail 
required by that legislation. 

12. I personally know the truth of the matters which are contained in this declaration and the attached 
Subcontractor's Statement. 

13. All statutory declarations and Subcontractor's Statements received by the Contractor from 
subcontractors were: 

(a) given to the Contractor in its capacity as 'principal contractor' as defined in the Workers 
Compensation Act 1987, the Payroll Tax Act 2007 and the Industrial Relations Act 1996 
("Acts"); and 

(b) given by the subcontractors in their capacity as 'subcontractors' as defined in the Acts. 

14. I am not aware of anything which would contradict the statements made in the statutory 
declarations or written statements provided to the Contractor by its subcontractors, as referred to 
in this declaration. 

I make this solemn declaration conscientiously believing the same to be true and by virtue of the Oaths Act 
1900 (NSW). Jam aware that I may be subject to punishment by law i f I wilfully make a false statement in 
this declaration. 

Declared at .................... 
(place) (day) (month) (year) 

(Signature of Declarant) 

Before me: 

(Signature of person before whom the declaration is made) 

(Name of the person before whom the declaration is made) 

(Title* of the person before whom the declaration is made) 

* The declaration must be made before one of the following persons: 

- where the declaration is sworn within the State of New South Wales: 

(i) a justice of the peace of the State of New South Wales; 

(ii) a solicitor of the Supreme Court of New South Wales with a current practising certificate; or 
(iiz)a notary public. 

- where the declaration is sworn in a place outside the State of New South Wales: 

(0 a notary public; or 

(ii) any person having authority to administer an oath in that place. 
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Annexure A 

Supporting statement by head contractor regarding payment to subcontractors 

This statement must accompany any payment claim served on a principal to a construction contract by a head 
contractor. 

For the purposes of this statement, the terms "principal", "head contractor", "subcontractor", and 
"construction contract" have the meanings given in section 4 of the Building and Construction Industry 
Security of Payment Act 1999. 

Head contractor: [business name of head contractor] 

ABN: RAB1V] 

* 1. has entered into a contract with: [business name of subcontractor] 

ABN: [ABN] 

Contract number/identifier: [contract number/identifier] 

OR 

* 2. has entered into a contract with the subcontractors listed in the attachment to this statement. 

* [Delete whichever of the above does not apply] 

This statement applies for work between [start date] and [end date] inclusive (the construction work 
concerned), subject of the payment claim dated [date]. 

I, [full name], being the head contractor, a director of the head contractor or a person authorised by the head 
contractor on whose behalf this declaration is made, hereby declare that I am in a position to know the truth 
of the matters that are contained in this supporting statement and declare that, to the best of my knowledge 
and belief, all amounts due and payable to subcontractors have been paid (not including any amount 
identified in the attachment as an amount in dispute). 

Signature:   Date:  

Full name:  Position/Title:  
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Attachment 

Schedule of subcontractors paid all amounts due and payable 

Subcontractor ABN Contract 

number/ 

identifier 

Date of works 

(period) 

Date of 

payment claim 

(head 

contractor 

claim) 

Schedule of subcontractors for which an amount is in dispute and has not been 

paid 

Subcontractor ABN Contract 

number/ 

identifier 

Date of works 

(period) 

Date of 

payment claim 

(head 

contractor 

claim) 
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Annexure B 
SUBCONTRACTOR'S STATEMENT 

REGARDING WORKERS COMPENSATION, PAYROLL TAX AND 
REMUNERATION (Note 1 - see back of form) 

For the purposes of this Statement a "subcontractor" is a person (or other legal entity) that has entered 
into a contract with a "principal contractor" to carry out work. 

This Statement must be signed by a "subcontractor" (or by a person who is authorised, or held out as 
being authorised, to sign the statement by the subcontractor) referred to in any of s175B Workers 
Compensation Act 198Z Schedule 2 Part 5 Payroll Tax Act 2007, and s127 Industrial Relations Act 1996 
where the "subcontractor" has employed or engaged workers or subcontractors during the period of the 
contract to which the form applies under the relevant Act(s). The signed Statement is to be submitted to 
the relevant principal contractor. 

SUBCONTRACTOR'S STATEMENT (Refer to the back of this form for Notes, period of 
Statement retention, and Offences under various Acts. 

Subcontractor:  ABN:  
(Business name) 

of  
(Address of subcontractor) 

has entered into a contract with ABN•  
(Business name of pfincipal contractor) (Note 2) 

Contract number/identifier  

(Note 3) 

This Statement applies for work between: /    and / / inclusive, (Note 4) 

subject of the payment claim dated. / / (Note 5) 

 a Director or a person authorised by the 
Subcontractor on whose behalf this declaration is made, hereby declare that I am in a position to know 
the truth of the matters which are contained in this Subcontractor's Statement and declare the following 
to the best of my knowledge and belief: 

(a) The abovennentioned Subcontractor has either employed or engaged workers or subcontractors 
during the above period of this contract. Tick [ ] if true and comply with (b) to (g) below, as 
applicable. If it is not the case that workers or subcontractors are involved or you are an exempt 
employer for workers compensation purposes tick [ ] and only complete (f) and (g) below. You must 
tick one box. (Note 6) 

(b) All workers compensation insurance premiums payable by the Subcontractor in respect of the work 
done under the contract have been paid. The Certificate of Currency for that insurance is attached 
and is dated / / (Note 7) 

(c) All remuneration payable to relevant employees for work under the contract for the above period has 
been paid. (Note 8) 

(d) Where the Subcontractor is required to be registered as an employer under the Payroll Tax Act 2007, 
the Subcontractor has paid all payroll tax due in respect of employees who performed work under the 
contract, as required at the date of this Subcontractor's Statement. (Note 9) 

(e) Where the Subcontractor is also a principal contractor in connection with the work, the Subcontractor 
has in its capacity of principal contractor been given a written Subcontractor's Statement by its 
subcontractor(s) in connection with that work for the period stated above. (Note 10) 

(f) Signature  Full name  

(g) Position/Title  Date / / 

NOTE: Where required above, this Statement must be accompanied by the relevant Certificate of Currency 
to comply with section 1758 of the Workers Compensation Act 198Z 
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NOTES 

1. This form is prepared for the purpose of section 175B of the Workers Compensation Act 1987, Schedule 2 Part 5 
Payroll Tax Act 2007and section 127 of the Industrial Relation Act 1996. If this form is completed in accordance 
with these provisions, a principal contractor is relieved of liability for workers compensation premiums, payroll tax 
and remuneration payable by the subcontractor. 

A principal contractor can be generally defined to include any person who has entered into a contract for the . 
carrying out of work by another person (or other legal entity called the subcontractor) and where employees 
of the subcontractor are engaged in carrying out the work which is in connection with the principal contractor's 
business. 

2. For the purpose of this Subcontractor's Statement, a principal contractor is a person (or other legal entity), 
who has entered into a contract with another person (or other legal entity) referred to as the subcontractor, 
and employees/workers of that subcontractor will perform the work under contract. The work must be 
connected to the business undertaking of the principal contractor. 

3. Provide the unique contract number, title, or other information that identifies the contract. 

4. In order to meet the requirements of s127 Industrial Relations Act 1996, a statement in relation to remuneration 
must state the period to which the statement relates. For sequential Statements ensure that the dates provide 
continuous coverage. 

Section 127(6) of the Industrial Relations Act 1996 defines remuneration 'as remuneration or other amounts payable 
to relevant employees by legislation, or under an industrial instrument, in connection with work done by the 
employees.' 

Section 127(11) of the Industrial Relations Act 1996 states 'to avoid doubt, this section extends to a principal 
contractor who is the owner or occupier of a building for the carrying out of work in connection with the building so 
long as the budding is owned or occupied by the principal contractor in connection with a business undertaking of 
the principal contractor.' 

5. Provide the date of the most recent payment claim. 

6. For Workers Compensation purposes an exempt employer is an employer who pays less than $7500 annually, 
who does not employ an apprentice or trainee and is not a member of a group. 

7. In completing the Subcontractor's Statement, a subcontractor declares that workers compensation insurance 
premiums payable up to and including the date(s) on the Statement have been paid, and all premiums owing 
during the term of the contract will be paid. 

8. In completing the Subcontractor's Statement, a subcontractor declares that all remuneration payable to relevant 
employees for work under the contract has been paid. 

9. In completing the Subcontractor's Statement, a subcontractor declares that all payroll tax payable relating to the 
work undertaken has been paid. 

10. It is important to note that a business could be both a subcontractor and a principal contractor, if a business 'in 
turn' engages subcontractors to carry out the work. If your business engages a subcontractor you are to also 
obtain Subcontractor's Statements from your subcontractors. 

Statement Retention 

The principal contractor receiving a Subcontractor's Statement must keep a copy of the Statement for the periods 
stated in the respective legislation. This is currently up to seven years. 

Offences in respect of a false Statement 

In terms of s127(8) of the Industrial Relations Act 1996, a person who gives the principal contractor a written 
statement knowing it to be false is guilty of an offence if: 

(a) the person is the subcontractor; 

(b) the person is authorised by the subcontractor to give the statement on behalf of the subcontractor; or 

(c) the person holds out or represents that the person is authorised by the subcontractor to give the statement on 
behalf of the subcontractor. 

In terms of s175B of the Workers Compensation Actand clause 18 of Schedule 2 of the Payroll Tax Act 2007a person 
who gives the principal contractor a written statement knowing it to be false is guilty of an offence. 

Further Information 
For more information, visit the WorkCover website www.workcover.nsw.qov.au, Office of State Revenue website 
www.osr.nsw.qov.au, or Office of Industrial Relations, Department of Commerce website www.commerce.nsw.qov.au   . Copies of 
the Workers Compensation Act 1987, the Payroll Tax Act 2007 and the Industrial Relations Act 1996 can be found at 
www.legislation.nsw.gov.au  
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Annexure Part G1 - Deed Poll to Sydney Trains 

Annexure to the Australian Standard 
Managing Contractor Contract—General conditions 
AS 4916-2002 

Part G1 

  

Not Used.  

Fer-m-ef-M-anag-i-n-g-Crentraeter--De.ed-Rell-i-n-faveu-r-ef-Rai-l-Tr-ans-peft-Agen-ey 

(subclausc 2.8) 

This dccd poll ("Deed Poll") made the day of 20 

By: 

in favour of: 

RECITAL5 

Laing O'Rourke Australia Construction Pty Ltd (ABN 39 112 099 000) of 
Level '1, Innovation Place, 100 thur Street, North Sydney, NSW 2061 ("Managing 
Contractor"), 

Sydney Trains (ABN 38 281 779 682) of 177 Pitt Street, Sydney NSW 2000 ("Rail 
Transport Agency")  

A. Rail Transport Agency operates the commuter rail system in Sydney, where certain works are to 
be undertaken by the Managing Contractor. 

B. Transport for NSW (ABN 18 801 239 602) a statutory state owned corporation constituted by 
section 18A(1) of the Transport Administration Act  1988 (NSW), of Level 1, South Building, 22 
Giffnock Avenue, Macquarie Park NSW 2113is responsible for developing certain major railway 
systems and other major projects ("TfNSW"). 

C. TfNSW is responsible for procuring the execution and completion of certain works at the Main 
North and North Shore Corridor (the "Project") on behalf of Rail Transport Agency and the New 

Government, and has entered into a  

Contractor to achieve this. 

D. Rail Transport Agency is relying on TfNSW to procure the Managing Contractor to execute and 
complete the Project in accordance with the Contract to ensure that Rail Transport Agency will  
satisfy, among other things, its obligation to provide an operating commuter rail system. 

E. Rail Transport Agency will suffer loss if TfNSW does not procure the Managing Contractor to 
execute and complete the Project in accordance with the Contract. 

F. It is a condition of the Contract that the Managing Contractor executes this Deed Poll. 

THIS DEED WITNESSES THAT THE MANACINC CONTRACTOR HEREBY COVENANTS, 
WARRANTS AND ACREES with and for the benefit of Rail Transport Agency as follows: 

1. It will comply with its obligations under the Contract, including with respect to achieving 
Completion of each Portion and the Project by the relevant Date for Completion. 

2. Upon Completion of the Project, the Project will satisfy the requirements of the Contract. 
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9. Where terms used in this Deed Poll are defined in the Contract, those terms have the meaning 
given to them in the Contract. 

Executed as a deed poll. 
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Annexure Part H1 - SIA Deed Poll 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part H1 

  

Not Used.  

D-eed-Re-l-l-i-n-fave-u-r-ef-Rai-l-T-rans-per-t-Agen-sy-ahcl-T-r-ahsp-eft4e-r-NSW 

(subclause 2.8} 

This deed poll ("Deed Poll") made day of 20 

By Laing O'Rourke Australia Construction Pty Ltd (ABN 39 112 099 000) of Level 4, 

Street, North  
Contractor"), 

in favour of Sydney Trains  (ABN 38 281 779 682) of 177 Pitt Street, Sydney NSW 2000 ("Rail 

Transport Agency"); 

and Transport for NSW (ABN 28 158 799 157) a corporation constituted pursuant to the 
Transport Administration Act 1988, of Level 1, South Building, 22 Giffnock Avenue, 
Macquarie Park NSW 2113 ("TfNSW"). 

RECITALS 

A. Rail Transport Agency operates the commuter rail system in Sydney, including ar where the 

Works are to be undertaken by the Managing Contractor and others. 

B. TfNSW is responsible for developing certain major railway systems and other major projects. 

C. TfNSW is responsible for procuring the execution and completion of certain works on the Main 

North & North Shore Corridor Works project (the  "Works")  on behalf of Rail Transport Agency and 

the New South Wales Government, and has entered into a Managing Contractor Contract 

("Contract") to achieve this. 

D. Rail Transport Agency is relying on TfNSW to procure the Managing Contractor (and others) to 

execute and complete the Works in accordance with the Managing Contract to ensure that Rail  

Transport Agency will satisfy, among other things, its obligations to provide an operating commuter 

rail system. 

E. Rail Transport Agency and TfNSW entered into an Interface Agreement dated 28 June 2013 (the 

"Interface Agreement"). 
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F. Rail Transport Agency will suffer loss if TfNSW does not procure the Managing Contractor to 

execute and complete the Works in accordance with the Contract and the Interface Agreement. 

G. It is a condition of the Contract that upon request by TfNSW, the Managing Contractor enters into a 

Deed Poll in favour of TfNSW and Rail Transp rt Agency. This Deed Poll binds the Managin_ 

Contractor to the Interface Agreement. 

T-M-S-DEED-W1T-NESSE-S-T-HAT---T-H-&M-ANAGING-CO-NTRNG-TO-R-IWREBY—GOVENANTS5 
WARRANTS AND ACREES WITH AND FOR THE BENEFIT OF RAIL TRANSPORT ACENCY 

AND TfNSW AS FOLLOWS: 

4,---It-will-eb.ser-ve-Al-the-requifement-s-ef-t-he4ut-eFfaee-Agr-eeua-ent--and-ensur-e-that-it--dees-fket-de 

anything which would cause a party to the Interface Agreement to breach the requirements of the 

Interface Agreement. 

2. This Deed Poll is governed by the laws of the State of New South Wales. 

3,----This-Deed-Pell-may-fiet-be-reveked-er-ether-wise-ifisdifie€1-wit-heet-the-pfier-wpit-teil-ee*sent-ef-Rail 

Transport Agency and TfNSW. 

/1. Where terms used in this Deed Poll are defined in the Contract or Interface Agreement, those terma 

have the meaning given to them in the Contract or Interface Agreement. 

Executed as a Deed Poll 

Executed by Laing O'Rourke Australia 

Construction Pty Ltd ABN 39 112 099 000 

by or in the presence of: 

Signature of Director Signature of Secretary/other Director 

Name of Director in full Name of Secretary/other Director 
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Annexure Part 11 - Expert Agreement 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part 11 

  

Expert Determination Agreement 

To: 

By a Contract dated between  

and   of  ("Managing Contractor") 

and of ("Principal"), 

the Managing Contractor and the Principal agreed to submit disputes or differences that might arise between 

them to an expert for determination through an expert determination process, as established by the Contract, 

and the Rules for Expert Determination and the Code of Conduct for an Expert that are attached to this letter 

or any other rules which you may in your absolute discretion decide. 

A dispute has arisen between the parties. A short summary of the dispute is attached to this letter. 

The parties agree to appoint you, 

of  

as the sole expert to determine the dispute or difference in accordance with the above procedures. The parties 

agree to pay you $  

The determination of the dispute or difference must be completed within 90 days (or such other period as 

may be agreed between you, the Principal and the Managing Contractor) of the date of your acceptance of 

this appointment. 

The parties agree that you are not liable for any thing you do which is bona fide and in the exercise or 

purported exercise of your functions as the expert. 

Dated:  

For the Principal For the Managing Contractor 

For the Expert 
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Code of Conduct for an Expert 

1. The function of the expert is to make a determination on the dispute or difference in accordance with 

the rules in Schedule 1 (or any other rules which the expert in his or her absolute discretion decides), 

this code of conduct and the letter of appointment of the expert. 

2. The expert must receive the written submissions and responses of the parties in accordance with the 

procedures specified in the above rules and may require any further information or documentation 

from the parties which is reasonably necessary to determine the dispute or difference. 

3. The expert must decide whether a conference is necessary to receive further information. The expert 

must inform the parties of the subject matter of any conference and may hear representations only on 

those matters. 

4. The expert is not bound by the rules of evidence, may receive information in any manner the expert 

thinks fit (including as an inquisitor), and must meet the requirements of procedural fairness. 

5. The expert must disclose to both parties all information and documents received. If a party fails to 

make a written submission or appear at any conference after having received the appropriate notice, 

the expert may continue with the process. Subject to this, discussions with the expert must only take 

place in the presence of both parties. 

6. The expert must reach a determination on the basis of the information received from the parties and 

on the basis of the expert's own expertise. The decision must be reached as an expert and not as an 

arbitrator. The expert's determination must be made as soon as possible and in any event within the 

period set out in the letter of appointment of the expert. The determination, signed by the expert, 

must be notified immediately to the parties in writing. 

7. The expert must keep all information received confidential and must not disclose that information 

without the prior written consent of the parties. 

8. The expert must inform the parties immediately of any circumstances that might adversely affect the 

expert's capacity to act independently or impartially. The expert, in those circumstances, must 

terminate the proceedings, unless the parties agree otherwise. 
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Rules for Expert determination 

1. Commencement 

The expert determination process begins when the expert accepts an appointment to determine the 

dispute or difference in accordance with these rules and the code of conduct for experts in Annexure 

Part II. 

2. Written submissions 

(a) Within 14 days after the date this process begins, the claimant (that is, the party who gave 

notice of the dispute or difference) must give the respondent and the expert a written 

submission setting out details of the dispute or difference, any agreed statement of facts and 

a written submission on the dispute or difference in support of the claimant's contentions. 

(b) Within 21 days after receipt of a copy of the submission referred to in clause 2(a), the 

respondent must give the claimant and the expert a written response to the claimant's 

submission. That response may include cross claims. 

(c) Within 21 days after receipt of the response, the claimant may reply to the response but must 

not raise new matters. 

(d) Within 14 days after receipt of that reply, the other respondent may make comments upon 

the reply but not raise new matters. 

(e) For the purpose of counting days in these rules, Saturdays, Sundays, public holidays and the 

period from 24 December to 15 January inclusive will not be counted. All submissions, 

responses and comments must be in writing. Unless the expert and the parties otherwise 

agree, the expert must ignore any submission, response or comment made later than the time 

prescribed. A party providing anything to the expert must at the same time provide a copy to 

the other party. 

(f) If the expert considers it appropriate, the claimant may reply in writing to the respondent's 

comments submitted in accordance with clause 2(d) within the time allowed by the expert. 

(g) If the expert decides further information or documentation is required for the determination 

of the dispute or difference, the expert: 

(i) may require a further written submission or documents from one or both parties, 

giving each party a reasonable opportunity to make a written response to the other's 

submission; 

(ii) must not communicate with one party without the knowledge of the other; and 

(iii) may request a conference in accordance with clause 3 below. 

3. Conference 

(a) The expert may notify the parties that a conference between the parties is considered 

necessary and set out in such a notice the matters that the expert wants to discuss at the 

conference. 

(b) Provided that the parties agree, at the request of the expert and on such terms as the parties 

may agree, the expert may arrange a conference. Any such conference will be without 
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prejudice to the respective rights and liabilities of the parties arising under the Contract or 

otherwise at law. 

(c) At least 7 days before the conference, the expert must inform the parties of the conference 

agenda. 

(d) The parties must appear at the conference and make oral submissions on the subject matter 

of the conference. 

(e) The expert is not bound by the rules of evidence in conducting the conference. 

(f) Neither party may have legal representation at a conference. 

(g) The conference must be held in private. 

(h) If required by either party, minutes of the conference proceedings must be taken and made 

available to the expert and the parties. 

All proceedings and submissions relating to the expert determination process must be kept 

confidential except: 

(i) with the prior written consent of the parties; 

(ii) as may be required by law; or 

(iii) in order to enforce the determination of the expert. 

4. The Determination 

(a) As soon as possible after receipt of the submissions or after any conference and, in any event 

not later than the period of time after the expert's acceptance of appointment agreed by the 

parties and the expert, the expert must: 

(i) determine the dispute or difference between the parties by at least providing a 

written opinion and a statement of reasons for making the determination; and 

(ii) notify the parties of that determination in writing. 

(b) The expert must make the determination on the basis of the submissions of the parties, 

including documents, and the expert's own knowledge and expertise. 

(c) Unless the parties agree to extend the time for making a determination, as agreed by the 

parties under clause 4(a), the expert cannot deliver a determination after that time. 

(d) If the determination contains clerical or mathematical errors or accidental slips or omissions, 

the expert may correct them after the expiry of the time for making the determination. 

5. Costs 

(a) Each party must bear its own costs of the expert determination and must share equally the 

costs of the expert. 

(b) Security for costs must be deposited by both parties at the commencement of the expert 

determination process in accordance with any direction of the expert. 

6. Modification 

These rules may be modified only by agreement of the parties and the expert. 
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Annexure Part J1 - Site and Site Requirements 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part J1 

  

  

Site and Site Requirements 

(subclause 9.6; subclause 19.1 and Item 11; Annexure Part B1) 

1. General 

The site consists of the Worksites listed in the following table ("Worksites") and described on the drawings 
referred to in Item 11 ("Drawings"), and includes the underground strata required to deliver the project, and 
at the alignments and depths described in the Drawings. 

Without limiting the Managing Contractor's other obligations under this Contract in relation to the site, the 
Managing Contractor must, in executing the Services, comply with the requirements set out in this Annexure 
Part J1. 

The Managing Contractor will be given access to the parts of the site at the times and subject to compliance 
by the Managing Contractor with the conditions set out in this Annexure Part II. 

2. Definitions 

In this Annexure Part J1: 

(a) "Establish" a Worksite means providing all the temporary infrastructure required by the 
Managing Contractor for its use of the part of the site involved, including satisfying all legislative 
requirements, survey for and construction of all perimeter fences, clearing vegetation, and 
providing all temporary services, construction roads, signage, traffic management, car wash bays, 
drainage, perimeter security management, environmental management measures, pedestrian 
access, road changes off the site to provide access, hard stand areas, wheel wash facilities and 
other facilities required for the Worksite, with all the Managing Contractor's establishment such 
as offices and amenities (including those for the Principal where required). Other Contractors 
are responsible for providing their own establishment, including offices and amenities, and to 
adjust and augment (and maintain such augmentations to) any of the temporary infrastructure to 
suit their activities. The Managing Contractor is responsible for adjusting, augmenting and 
maintaining the temporary infrastructure provided by Sydney Trains as an Other Contractor as 
required for the performance of the Services. 

(b) "Control" of a Worksite means undertaking all the activities required to manage and control all 
access to and across the Worksite, and maintaining the temporary and permanent infrastructure 
required for the Worksite provided by the Managing Contractor or Sydney Trains including the 
Temporary Works. Such activities will include managing and maintaining the security of the 
Worksite, conducting basic familiarisation and safety inductions to, and for all those accessing, 
the Worksite (but not inductions specific to Other Contractors' activities), operating and 
maintaining the temporary and permanent infrastructure provided by the Managing Contractor 
including the Temporary Works. 

L\329647753.10 



142 Amended form of AS 4916-2002 

(c) "Reinstate" a Worksite means restoring the Worksite to a condition not less than that existing 
immediately prior to the Managing Contractor obtaining access to the Worksite (except for flora 
growth and improved surfaces that grow), in compliance with conditions of the Planning 
Approval and any additional conditions required by relevant authorities, but excluding any change 
to temporary infrastructure required for use of the Worksite after the reinstatement. 

(d) "Managing Contractor's Construction Access Notice" means a written notice issued by the 
Managing Contractor to the Principal that provides at least 20 Business Days' notice of the date 
that the Managing Contractor requires access to a particular Worksite to perform work. The 
Managing Contractor's Construction Access Notice must include the following details: 

(i) the date the Managing Contractor requires access to the particular Worksite; 

(ii) the period of time the Managing Contractor requires access to the particular Worksite; and 

(iii) details of the nature of the work and/or Temporary Works to be carried out in the particular 
Worksite. 

3. Not Used 

4. Conditions applying to all worksites 

The Managing Contractor must comply with the following conditions in relation to all Worksites: 

(a) the removal of any trees is subject to the prior written approval of the Principal's Representative; 

(b) vehicle access to and from the site, including the location of all entrances, turning restrictions, slip 
lanes and the like must comply with the Planning Approval, all other legislative requirements and 
the Traffic Management Plan and Site Traffic Management Plan (where required) provided under 
the TfNSW StandardManagement  Requirements; 

(c) when the Managing Contractor "Controls" a part of the site, the Managing Contractor must 
provide access to and across that part of the site for Other Contractors to suit their work on and 
adjacent to that part of the site; 

(d) when an Other Contractor "Controls" a part of the site, the Managing Contractor must keep the 
Other Contractor informed regarding the Managing Contractor's work on and adjacent to, and 
requirements for access to, that part of the site; 

(e) the Managing Contractor has Control of, and must Control, the Site including any Worksites 
commencing on the access date and under the conditions identified in clause 6 of this Annexure 
Part Jl, 

(f) except where indicated otherwise below, the Managing Contractor must Establish all Worksites 
in accordance with the requirements of the Contract, including this Annexure Part Jl; 

(g) the Managing Contractor must ensure that protection and reinstatement of the condition and 
features of each Worksite comply with the Planning Approval and all other legislative 
requirements; 

(h) the Managing Contractor must comply with the conditions of all leases, licences and easements 
under which the Principal or Sydney Trains or RailCorp is entitled (as against the owner of a part 
of the site) to have access to a part of the site; 

(i) Worksite property owners and/or their tenants shall have reasonable access to the site, including 
any Worksites, to facilitate the undertaking of emergency repairs or maintenance on their 
properties or premises or emergency response in general; 
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a) where vehicular driveways or access and egress points are shared with affected property owners 
their tenants and/or Other Contractors. The Managing Contractor must not impede or interfere 
with the function and use of these driveways or access and egress points; and 

(k) all Sydney Trains assets within Worksites under the control of the Managing Contractor are to be 
adequately protected against damage during construction. 

5. Site Access Control 

The Managing Contractor must ensure that: 

(a) access is only available to authorised personnel and registered visitors, and access control 
includes: 

(i) a secure perimeter to the parts of the site where hazards exist; 

(ii) minimal access points; 

(iii) providing trained personnel at access points during normal working hours; and 

(iv) control of the access points out-of-hours; 

(b) identification of each accredited person on the site by means of a prominently displayed 
identification card (provided by the Managing Contractor), which must be in a tamper-proof 
format acceptable to the Principal's Representative and must include the following information: 

(i) the full name of the accredited person verified by positive identification with a unique 
identifier such as a driver's licence, medicard or passport number; 

(ii) the unique identifier; 

(iii) project title of the accredited person; 

(iv) the sponsoring employer or authority; 

(v) a recognisable photo portrait; 

(vi) OH&S, environmental management and other induction status; 

(vii) any access restrictions; and 

(viii) the expiry date; 

(c) each visitor to the site is registered and managed, involving each visitor, as a minimum: 

(i) having both their name and the name of the accompanying accredited person recorded; 

(ii) having their name verified by the accompanying accredited person; 

(iii) having the arrival and departure times recorded; 

(iv) having the purpose of the visit recorded; 

(v) being given a short induction covering at least site familiarisation and safety rules to 
observe; 

(vi) being accompanied by an authorised person at all times; and 

(vii) observing the site safety rules and other site requirements; and 

(d) a current register of each authorised and accredited person with access to the site and each visitor 
to the site is maintained on the site until the date of completion of the project which includes the 
information required in paragraphs (b) and (c) above. 

U329647753.10 



144 Amended form of AS 4916-2002 

6. Constraints and Requirements on Particular Worksites 

WORKSITE DESCRIPTION Access Dates ADDITIONAL REQUIREMENTS 

A Chatswood between 
SH5.80CD24 signal 

After date of 
execution of the 
Contract, 
subject to 
clause 19 of the 
Contract 

Within the Danger Zone: 

The Managing Contractor must Reinstate this 
Worksite at the end of each Track Possession. 

The Managing Contractor must comply with 
TINSW Standard RcquirementManagement 

the Sydneycity on 
Artarmon side of 

Station (Approximate 
Chatswood station 
kkilometerage 9.320 
Km11.765KM) and Requirements; specifically T-SRMR Project 
SH8.51SH6.47 signal Administration clause 8A.12 -Sydney Trains 10.2 

on the Country side 
of RosevilleArtarmon 

"Track Possessions". 

The Managing Contractor has Control of a 
specific area within the Worksite for each Track 
Possession, as agreed with Sydney Trains and the 
Principal prior to each Track Possession. 

The Managing Contractor must provide a draft 
plan identifying the proposed area within the 
Worksite to be under Control of the Managing 
Contractor for each Track Possession at each "Tier 
6 Possession Co-ordination Meeting", for 
coordination with Sydney Trains and Other 
Contractors. The final plan must be presented at 
the "Possession Co-ordination Meeting" and 
Control will be provided to the Managing 
Contractor by the Principal prior to each Track 
Possession 

Station (kilometerage 
13.700 Km. 10.421 
KM. 

B Epping between 
EG235U 1 ER233D 

After date of 
execution of the 
Contract, 
subject to 
clause 19 of the 
Contract 

Within-the-Danger-Zone+ 

The An Other Contractor is in Control of this f,ignals (approximate 
141e+neter-age-2-5,208 
Km) and  EG61  signal  
(approximatc  
kilometerage  26.085  
Km).Site Areas '01', 

Worksite and the Managing Contractor must 
Reinstate is not in Control of this Worksite at the 
end of each Track Possession., 

The Managing Contractor must comply with 

'02', '03' and '04' TfNSW Standard Requirement; TSR specifically 
clause as detailed in Exhibit Project Administration 8A.12 "Sydney 

Trains Track Possessions".the TSE Interface Deed 10A - Worksite 
Drawings L'oA 

of a The Managing Contractor has Control 
the Worksite for Track Epecific area within each 

Possession, Sydney Trains the as agreed with and 
Principal to Track Possession. prior each 

The Managing Contractor draft must provide a 
identifying the the plan proposed ar within 

under of Worksite to be Control the Managing 
Contractor for Track Possession "Tier each at each 
6 Possession Co Meeting", for ordination 
coordination with and Sydney Trains Other 
Contractors. The final be plan must presented at 
the "Posesion Co Meeting" ordination and 
Control be to the Managin will provided _ 
Contractor by the Principal to Track prior ach 
Possession. 
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WORKSITE DESCRIPTION Access Dates ADDITIONAL REQUIREMENTS 

c Chatswood (CDRR) After date of  Subject to the approval of  Sydney Trains. 
Epping and (EPP) execution of the 

Contract, 
subject to 
clause  19 of the  
Contract  

PC Approximately from 
7.5001(ms 

After date of 
execution of the 
Contract, 
subject to 
clause 19 of the 
Contract 

Within On and from 16 March 2020: 

an Other Contractor is in Control of this Worksite 
(Signal 

SH1.65) to 
21.900kms (new and the Danger Zone: 

Signal SH15.16) 
excluding Worksitc 
ASite Area '05' as 

• The-Managing Contractor must 
Reinstateis not in Control of this 

detailed in Exhibit Worksite-at-., 
the end of each Track Possession. 10A — Worksite 

Drawings 

• 

The Managing Contractor must comply with 
TINSW Standard Requirement; TSR specifically 
Project Administration 8A.12 -Sydney clause 
Trainc Track ' " 

• Thc Managing Contractor has Control of 
the Worksitc for a specific area within 

each Track Possession,  as agreed with 
Sydney Trains  and the  Principal prior to 
each  Track Possession.TSE Interface 
Deed Poll. 

The Managing Contractor draft must provide a 
identiFying the the plan proposed area within 

under of Worksite to be Control the Managing 
contractor for Track Possession • • each at oach er 
6 Possession Co Meeting", for ordination 
coordination with and Sydney Trains Other 
.Ge+t-t-Fa—ete.Fs,-The-cifial-plari-m.u.st-be-pr-e.se-iited-at 

ordination and the "Possession Co Meeting" 
Control be to the Managing will provided 
-Con-tracte&by-the-Prin-cipal-pcier-te-eaeh4Feick 
POSSCSSi011. 
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Annexure Part K1 - Action in Complying with Planning Approval and Global Safety 
Interface Agreement 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part K1 

  

  

Action in Complying with Planning Approval and Global Safety Interface Agreement 

(subclauses 9.1 and 9.7) 

Part A - Planning Approval 

The Managing Contractor must arrange for and fulfil all the conditions and requirements of the Planning 
Approval except to the extent that the following table allocates responsibilities to the Principal. Nothing 
specified in this table as being a responsibility of the Principal will relieve the Managing Contractor from 
complying with any obligation set out elsewhere in the Contract including any obligation under the TfNSTV 
StandardManagement Requirements (TSR'sMR's). 

Planning 
Condition No. 

Extent of Principal's responsibility for the Planning Approval condition specified. 

As set out in As set out in Exhibit 14A 
Exhibit 14A 

Part B - Global Safety Interface Agreement 

The Managing Contractor: 

(a) is responsible for complying with; 

(b) must perform on behalf of the Principal; and 

(c) must do nothing to hinder the Principal or breach, 

all of the Principal's obligations under the Global Safety Interface Agreement as may be amended from time 
to time. 
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Annexure Part Ll - Unconditional Undertakings 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part Ll 

  

Form of Unconditional Undertakings 

(clause 2.7(a)) 

This deed poll ("Undertaking") made the day of 20 

In favour of: Transport for NSW ABN 18 804 239 602, of Level 1, South Building, 22 
Giffnock Avenue, Macquarie Park NSW 2113 ("Principal") 

Given by: # [ ] ("Institution") 

Recitals: 

A. By a contract dated # 
("Contract") between # 
("Managing Contractor") and the Principal the Managing Contractor agreed to carry out the 
Services (as defined in the Contract). 

B. Under the provisions of the Contract, the Managing Contractor is required to provide this 
Undertaking to the Principal. 

Operative: 

1. The Institution unconditionally undertakes and covenants to pay to the Principal on demand without 
reference to the Managing Contractor and notwithstanding any notice given by the Managing 
Contractor to the Institution not to do so, any sum or sums which may from time to time be 
demanded in writing by the Principal to a maximum aggregate sum of # ($ ). 

2. The Institution's liability under this Undertaking will be a continuing liability and will continue until 
payment is made under this Undertaking of the maximum aggregate sum or until the Principal 
notifies the Institution that this Undertaking is no longer required. 

3. The liability of the Institution under this Undertaking must not be discharged or impaired by reason 
of any variation or variations (with or without the knowledge or consent of the Institution) in any of 
the stipulations or provisions of the Contract or the Services or acts or things to be executed, 
performed and done under the Contract or by reason of any breach or breaches of the Contract by the 
Managing Contractor or the Principal. 

4. The Institution may at any time without being required to do so, pay to the Principal the maximum 
aggregate sum of $[ ] less any amount or amounts it may previously have paid under this 
Undertaking and thereupon the liability of the Institution hereunder will immediately cease. 
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5. The Institution is not required to pay any amount to any person taking an assignment or transfer of 
the Principal's rights under this Unconditional Undertaking. 

6. This Undertaking will be governed by and construed in accordance with the laws for the time being 
of the State of New South Wales. 

Executed as a deed poll. 

Signed Sealed and Delivered ) 

by [ ] being signed ) 

sealed and delivered by its duly constituted ) (Signature) 

Attorney [ I under ) 

Power of Attorney No. in the ) 

presence of: ) 

(Signature of Witness) 

(Name of Witness in Full) 
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Annexure Part M1 - Managing Contractor's Certificate of Construction Compliance 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part M1 

  

Managing Contractor's Certificate of Construction Compliance 

(subclause 25.2) 

MANAGING CONTRACTOR'S CERTIFICATE OF 
CONSTRUCTION COMPLIANCE 

MANAGING CONTRACTOR: 

WORK PACKAGE 

DESCRIPTION 

(Attach schedule of work packages if insufficient space) 

I certify that the procurement/construction of the work packages or part thereof described above have been completed to the 
extent indicated above in accordance with the requirements of the Contract between the Principal and 

, and comply with the requirements of the Contract, subject to the register of 
outstanding minor construction non- conformance and unresolved issues attached. 

I further certify that the attached compliance records as required by the Contract reflect the true status of the work packages. 

NAME:   SIGNATURE:  DATE: / / 

(Managing Contractor's Representative) 
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Annexure Part N1 - Managing Contractor's Certificate of Completion 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part N1 

  

  

Managing Contractor's Certificate of Completion 

(subclause 25.5) 

MANAGING CONTRACTOR'S CERTIFICATE OF 
COMPLETION 

MANAGING CONTRACTOR: 

Description of Portion or project: 

I certify that the completion of the above project/ Portion of the project has/have been achieved in accordance with the 
requirements of the Contract between the Principal and , 
complies with the requirements of the Contract, subject to the register of unresolved issues attached. 

I further certify that: 

(a) All written directions of variations (including concessions) are listed in the attached compliance register. 

(b) All identified Defects (including any non-conformities but excluding Defects accepted as minor by the Principal) have 
been satisfactorily rectified and their documentation closed out. 

(c) All required documentation has been submitted. 

(d) All notices regarding system deficiencies have been satisfactorily closed out. 

I further certify that the attached compliance records as required by the Contract reflect the true status of the project/Portion of 
the project. 

SIGNATURE: 

(Managing Contractor's Representative) 

DATE: 
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Annexure Part 01- Managing Contractor's Certificate of Final Completion 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part 01 

  

  

Managing Contractor's Certificate of Final Completion 

(subclause 25.7) 

MANAGING CONTRACTOR'S CERTIFICATE OF 
FINAL COMPLETION 

MANAGING CONTRACTOR: 

I hereby certify that final completion has been has been achieved by [the 
Managing Contractor] on / / in accordance with the requirements of the Contract (including all variations directed in 
writing by the Managing Contractor as detailed in (a) below) between the Principal and the Managing Contractor. 

I further certify that: 

(a) All written directions of variations (including concessions) are listed in the attached compliance register. 

(b) All identified Defects (including any minor non-conformities) have been satisfactorily rectified and their 
documentation closed out. 

(c) All required documentation has been submitted. 

(d) All deficiency notices regarding system deficiencies have been satisfactorily closed out. 

I further certify that the attached compliance records as required by the Contract reflect the true status of the project. 

SIGNATURE: DATE: 

(Managing Contractor's Representative) 
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Annexure Part P1- Options 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part P1 

  

  

Options 

(Subclause 24.4) 

and-between-Reseville-and W'aitara, for 20-tr-ains-per-hour, 

The following clause changes would  apply to  the Works  Brief (Exhibit 3) for  Option 1. 

Modify subclause  1.1(a)(iii) 

Upgrading of the  North Shore  Line signalling, between Artan-non  N rth Syd y 
fexclusive).  and Roseville  (the Chatswood Interlocking Area) Hornsb exclusive , for 
20  trains per hour; and  

Add new subclause  3.1(a)(iii) 

Upper and Lower North Shore Lines, Capacity Improvement Project Signalling 
Functional Specification.  

Modify subclauscs  3.1.2 (c)(i) through  (vi); 

i:--Head-,,vay—Up-L-ine—Glearaftee-tiffies-fer-t-he-fetlewing-sig+Ial&?-SR8-2-0-(Rese-ville) 
5H15.16 (Hornsby) to  SH5.80 (Artannon)  SH1 .02 (Wavertonl;  
Headway Down  Line Clearance times for the  following signals:  SH6.17  

(Artannon)  SH3.77 fWavertonIto SH8.51 (Roseville)  5H15.11 (Waitara);  
Braking Up Line Braking up to the  following signals at red:  SH8.08  

(Chatswood)  SH15.20 (Waitara) to  SH5/10 (St Leonards)  SH1 02 Waverton  
iv. Braking Down  Line Braking up to the  following signals at red:  SH6.71  

(Chatswood) Wavertontto LD3 (Roseville) . ( );  
v. Overlaps  Up Line Overlaps past the  following signals at red:  SH8.20 (Roseville)  

SH15.20 (Waitara) to  SH5.80 (Artannon)  SH/1.02 (Waverton)j and  
vi. Overlaps Down  Line Overlaps past the  following signals at red:  SH6.17  

(Artannon)  SH3.77 (Waverton) to SH8.51 (Roseville)  SH15.11 (Waitara).  

Add new subclausc 3.3.1(b)(iv) 

The existing SSI at Gordon / Lindfield is to be retained. It should be assumed that 
there is adequate spare capacity within the SSI to facilitate the changes described in 
the SFS for the Upper and Lower North Shore Line Capacity Improvement Project  
and 

Add new subclause  3.3.1(b)(v) 

Each Stageworks that requires a SSI data change will require Design Integrity 
Testing on a SSI Simulator.  
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Modify subclauscs 3.1.1 (c) through (d) 

SFS required by 3.1. 1(b)  
of the SFS validation are the responsibility of the Managing Contractor 
excluding for Portion 5.  

(d) Changes to the number of new and or relocated signals following the SFS 
validation and consolidation arc the responsibility of the Managing 
Contractor excluding for Portion 5.  

The Target Budget and the components thereof will be increased by the amounts set out below: 

Description Amount 

Managing Contractor's management fee (Annexure Part C} 
Note. The Managing Contractor's managomont foo include& 

4- provisional sums 

Dosign Foe 

3 Roimbursable Servicos  (Annexure Part D) 

4 Managing Contractor's  Contingency 

Incrcasc to the TarcctBd t -  1+2 

Period for exercising Option 1: Prior to 1 January 2016. 
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11 
NMI MEI Ell 
MID MN 
11 MIMI On = = 
NMI VIM Ell 
IN= MIMI 1111 
I= MIS III 

NMI 1M 
Il MIMI 1111 
111 OM 

IMMO I= 
=111 = 
SIM MI11111 Ell 

NMI = 
NM =Ell 1111 
Ella = 
OM =I 

NEM 1111 
MD IN1 
ll MIMI 1111 = 
MIMI MEI nil = 
UM 1111 
111M NM On 
111 MB In 11M11111 
IEEE MIMI =1 

Option 2 The relocation of existing Sydney Trains Assets south of Chatswood. 

The following clause changes would apply to the Works Brief (Exhibit 3) for Option 2: 

Insert new subclause 1.1(a)(iv) and renumber the existing subclausc 1.1(a)(iv) to subclausc 
1.1 (a)(v) 

iv. The relocation of existing Sydney Trains Assets south of Chatswood; and 

Insert new clause 1.5  

1.5 Rclocation of existing Sydney Trains assets south of Chatswood 
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(a) Design development from concept to reference design stage for the 
relocation of existing Sydney Trains assets south of Chatswood will be 
conducted by the Principal.  

(b) The proposed date for handover of the reference design to the Managing 
Contractor is 1st March 2016.  

Insert new clause 3.1.3 and renumber the existing clause 3.1.3 to 3.1.1  

3.1.3 Relocation of Existing Signalling and Communications Equipment 

(a) The Managing Contractor is to execute the Services in accordance with drawing 
Attachment 1: Relocation of Sydney Trains Assets South of Chatswood and 
must replace the existing signalling and communications cable route and 
equipment from the Down Side south of Chatswood between kilometcrage 
10+538 and 11+606 with a new signalling and communication cable route and 
equipment with the equivalent capacity on the Up Side south of Chatswood, 
including but not limited to; 

(i) provision of new cable and GST for the entire length including cable 
support in the vicinity of Hopctoun Avenue Access ramp to allow 
access to the ceds to remain operational at all times. Sydney Train.% 
will joint, test and commission affected communications cables; 

(ii) replace signalling and communications equipment affected by the 
relocation from the Down to the Up including signal location case:, 
CD11 & CD12;  

(Hi) provision of new local cable and cable routes for the relocated 
signalling and communications equipment;  

(iv) provision of track crossings;  

(v) staging of the works so that there is continuous operation of Sydney 
Trains assets; and 

(vi) terminating the existing signalling and communications cabling, 
• removing GST route on the Down Side and all equipment made 

redundant.  

Add new subclauscs 3.2(d) & (e) 

(d) The Managing Contractor is to execute the Services in accordance with drawing 
Attachment 1: Relocation of Sydney Trains Assets South of Chatswood and 
must relocate/realign the existing 33kV 768 Feeder and 1 lkV 527 Feeder and 
existing cable route between Mowbray Road and Albert Avenue (approx.  
11+018 to 11+606) on the Up side of the rail corridor to accommodate the new 
signalling and communication route, including new galvanised steel troughing 
on the boundary of the rail corridor including cable support in the vicinity of 
Hopetoun Avenue Access ramp to allow access to the cess to remain 
operational at all times.  

(e) The Managing Contractor is to execute the Services in accordance with drawing 
Attachment 1: Relocation of Sydney Trains Assets South of Chatswood and 
must provide a new HV cable route of galvanised steel troughing and/or cable 
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tray with capacity for a minimum of 2 x 1 lkV, 1 x 33kV on the Down side of 
the rail corridor from Chatswood North Substation to the City side of Albert 
Avenue (approx. 11+606 to 12+600). Cables are not required for this section.  

Insert new clauses 3.3 and 3.1 and renumber existing clauses 3.3 and 3.1 to clauses 3.5 and 3.6 
respectively 

3.3 Civil works 

3.3.1 Demarcation Barrier 

(a) The Managing Contractor is to execute the Services in accordance with drawing 
Attachment 1: Relocation of Sydney Trains Assets South of Chatswood and 
must supply and install a concrete jersey kerb demarcation barrier with safety 
fence in the Down Cez, of the existing Down NSL from Brand Street Artarmort 
to Albert Avenue Chatswood (10+538 to 11+606) including any necessary  
preparation work.  

3.4 Tclstra Service 

(a) The Managing Contractor must survey the existing Telstra service (21 x 100mm 
conduits) and pits by non destructive digging at four separate locations between 
Mowbray Road and Nelson Street bridges in the Down Main and provide  
detailed cross sections of the four locations identifying the locations of the top 
and bottom conduits and provide to the Principal.  

Insert new Attachment 1 Relocation of Sydney Trains Assets South of Chatswood to the Works 
Brief 

The Target Budget and the components thereof will be increased by the amounts set out below: 

Managing Contractor's management fee (Anncxurc Part C) 

Note. The Managing Contractor's managomont foo include& 

the Managing Contractor's off site overheads and profit on 

4- provisional sums 

    

  

Description 

Design Foo 

Amount 

OMB 

 

3 Reimbursablo Services (Annexure Part D) 

 

 

4 Managing Contractor's Contingency • 

    

  

Increase to the TarqctBd t -  1+2+3 

 

 

Period for exercising Option 2: Prior to 15 January 2016. 
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Annexure Part Q1 - Form of Subcontractor Deed 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part Q1 

Form of Subcontractor Deed 

(subclause 6.3) 

This deed poll ("Deed Poll") made the day of 20 

By: [ insert name of subcontractor] (ABN [ insert subcontractor's ABN]) of [ 
insert subcontractor's address] (the "Subcontractor"). 

RECITALS 

A. Transport for NSW (AB N ), of Level 1, South Building, 22 Giffnock Avenue, Macquarie 
Park NSW 2113 ("Principal"), has entered into a contract with [ ] ABN [ 
("Managing Contractor") for the delivery of the [ ] Project being part of 
the [ ] project (the "Project"). 

B. The Subcontractor has an agreement (the "Subcontract") with the Managing Contractor for the 
execution and completion of the [ ] (the "Subcontract 
Works") for the Project. 

C. It is a condition of the Subcontract that the Subcontractor executes this Deed Poll. 

THIS DEED WITNESSES THAT THE SUBCONTRACTOR HEREBY COVENANTS, WARRANTS 
AND AGREES with and for the benefit of the persons named in the Schedule as follows: 

1. It will comply with its obligations under the Subcontract and upon completion of the Project, the 
Subcontract Works will satisfy the requirements of the Subcontract. 

2. The persons named in the Schedule may assign or charge the benefits and rights accrued under 
this Deed Poll. 

3. The Subcontractor: 

(a) must, if required by a written notice by the Principal, execute a deed in the form of the 
attached Deed of Novation with such substitute contractor as the Principal may 
nominate; and 

(b) for this purpose irrevocably appoints the Principal to be its attorney with full power 
and authority to complete the particulars in and execute the attached Deed of Novation. 

4. This Deed Poll is governed by the laws of the State of New South Wales. 

5. This Deed Poll may not be revoked or otherwise modified without the prior written consent of the 
Principal. 
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6. The Subcontractor's liability in respect of a breach of a particular obligation under this Deed Poll 
will be reduced to the extent to which the Subcontractor has already paid money to or performed 
work for the Managing Contractor in respect of that breach. 

PERSONS NAMED IN THE SCHEDULE TO THE DEED 

[Insert details] 

Executed as a deed poll. 

Executed by [ 
presence of: 

I by or in the 

  

Signature of Director Signature of Secretary/other Director 

Name of Director in full Name of Secretary/other Director in full 
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THIS DEED OF NOVATION is made on [ ] 20[ ] between the following parties: 

1. ] ABN [ ] ("Substitute Managing Contractor") 

2. ] ABN [ ] ("Original Managing Contractor") 

3. ] ABN [ ] ("Subcontractor"). 

RECITALS 

A. By contract dated [ ] (the "Contract") between [ 
(ABN [ I) ("Principal") and Original Managing Contractor, the Principal 
engaged the Original Managing Contractor to deliver the Project (which in this deed has the same 
meaning as the term "project" in the Contract). 

B. The Original Managing Contractor has entered into an agreement ("Subcontract") with the 
Subcontractor for the execution and completion of the [ ] ("Subcontract Works") 
as part of the Project. 

C. The Principal has terminated the Contract and has engaged Substitute Managing Contractor to 
complete the Project. 

D. The Principal and Substitute Managing Contractor wish to effect a novation of the Subcontract. 

THIS DEED WITNESSES that in consideration, among other things, of the mutual promises contained in 
this deed, the parties agree: 

1. Substitute Managing Contractor must perform all of the obligations of the Original Managing 
Contractor under the Subcontract which are not performed at the date of this deed. Substitute 
Managing Contractor is bound by the Subcontract as if it had originally been named in the 
Subcontract in place of Original Managing Contractor. 

2. The Subcontractor must perform its obligations under, and be bound by, the Subcontract as if 
Substitute Managing Contractor was originally named in the Subcontract in place of Original 
Managing Contractor. 

3. This deed is governed by the laws of New South Wales and the parties agree to submit to the non-
exclusive jurisdiction of the courts of that state. 

EXECUTED by the parties as a deed. 

[ insert appropriate execution clauses ] 
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Annexure Part R1 - Rates and Prices 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part R1 

  

Principal accepted rates and prices to be applied in determining value of Managing 
Contractor Work 

Rates 
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The following methodology will be applied when applying penalty rates for each person and category 
of labour. 

Overtime 

Personnel 

Monday to Friday (Non-Possession) 

Normal Time: 8 hours per day (between the hours of 6.00am and 6.00pm) 

Time and a Half: First 2 hours worked in excess of normal time 

Double Time: All hours worked in excess of 10 hours per day 

Weekends (Possessions) 

Time and a Half: First 2 hours worked on Saturday 

Double Time: After first 2 hours worked on Saturday, and all hours worked on Sunday 

Double Time: All public Holiday working hours 

Plant & Equipment 

Normal Time 

WET Plant: Working hours between 7.00am and 4.00pm (Monday-Friday) - minimum 8 hours 

DRY Plant: Weekday rate based on 5 days per week (Monday to Friday) - minimum 5 days 

Time and a Half & Double Time 

WET Plant: All working hours outside normal time - minimum 10 hours  

DRY Plant: Daily rate per normal time rate 

Rates to be applied in determining a price for the impact of a variation upon the 
Preliminaries-er-th-e-Design-Servioes-u-n-d-e-r-el-auee-24,3-ef-th-e-Genera4-Con-ditions-ef 
Contract. 

Key Personnel 

L\329647753.10 



NMI 1111111= INIII 

=MI 

11■11111fm MI= 
MID 

MEM elln 

• 
=11 

169 Amended form of AS 4916-2002 

OM MIIM MI MEI 
OD =II NMI 
IN MIR IMI 
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Staff 

Desigykletstiotutel 

be applied in determining the value of Non-Core Team staff  

The Core Team Fee is a lump sum price and will not be reimbursed using rates. Core Team rates provided to 
assist in determining a price for the impact of a variation under clause 24.3 of the General Conditions of 
Contract in the event that the number of new / relocated signals increases as a result of the validation beyond 
that identified in the original SFS documents for Option 1 purposes only. 
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Unit rate per signal is: 
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Staff rate details: 

The below table identifies the items included within and excluded from the staff rates above. 

MINN • 
• 
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Annexure Part Si - Parent Company Guarantee 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part S1 

  

  

laarent-Gempany-Guafahtee 

(subclausc 2.7(b))Not Used 

Deed of Guarantee and Indemnity made at on 20[  

Transport for NSW (ABN 18 804 239 602), a corporation established by section 3C of the Transport 

Giffnock Avenue,  

(Principal) 

RECITALS 

ABN [ ] of [ ] (Cuarantor) 

A. The Principal has agreed to enter into the Contract with the Managing Contractor on 
the condition that the Guarantor provide this Guarantee. 

B. The Guarantor has agreed on the following terms and conditions to guarantee to the 
Principal all of the Obligations and to indemnify the Principal against any loss arising 
from any failure by the Managing Contractor to perform the Obligations. 

C. The Guarantor considers that by providing this guarantee there will be a commercial 
benefit flowing to it. 

THIS-DE-E-D-RROVIDE-S 

1. Definitions 

1.1 Dcfinitions and Interpretation 

In this Deed: 

Contract means the "Main North & North Shore Corridor Works" Managing Contractor Contract 
dated on or about. the date of this Deed between the Principal and the Managing Contractor. 

constimtes a breach of,  
to be an event of default (howsoever described) by, the Contract. 

-Cuarantced Money means all money the payment or repayment of which from time to time 
forms part of the Obligations. 
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Insolvency Provision means any Law relating to insolvency, sequestration, liquidation or 
bankruptcy (including any Law relating to the avoidance of conveyances in fraud of creditors or 
of preferences, and any Law under which a liquidator or trustee in bankruptcy may sct aside or 
avoid transactions), and any provision of any agreement, arrangement or scheme, formal or 
informal, relating to the administrati n of any of the assets of any person. 

Managing Contractor means Laing O'Rourke Australia Construction Pty Ltd ABN (39 112 099 
000)-ef-L-ecrel-47Iiineva4en-Plaee7-1-00-Aftli-ur Street, North Sydney, NSW 2061. 

Obligations means all the liabilities and obligations of the Managing Contractor to the Principal  
under or arising out of or in any way in connection with the Contract or the work to be carried out 
or performed by the Managing Contractor under the Contract, and includes any liabilities or 
obligations which: 

(a) are liquidated or unliquidated;  

(b) are present, prospective or contingent; 

(c) are in existence before or come into existence on or after the date of this Deed; 

(d)---r-elate-te-the-payment-ef-iftelley-er--the-peffen-E-anee-er--einis.aien-ef-afpfaett 

sound in damages only; or 

(f) accrue as a result of any Event of Default, 

and irrespective of: 

whether the Managing Contractor is liable or obligated solely, or jointly, or jointly and 
ceverally with another person; 

(h) the circumstances in which the Principal comes to be owed each liability or obligation 
and in which each liability or obligation comes to be secured by this Deed, including 
any assignment of any liability or obligation or of this Deed; or 

(i) the capacity in which the Managing Contractor and the Principal comes to owe or be 
owed such liability or obligation, 

and Obligation means any liability or obligation forming part of the Obligations. 

Power means any right, power, authority, discretion, remedy or privilege conferred on the 
Principal by the Contract, by statute, by law or by equity. 

Security means a mortgage, charge, pledge, lien, hypothecation, guarantee (including this Deed), 
indemnity, letter of credit, letter of comfort, performance bond, contractual right of set off or 
combination or other assurance against loss which secures the Guaranteed Money or the 
performance of any other Obligation, and whether existing at the date of this Deed or at any time 
in the future. 

Specified Rate means the rate which is 2% above the rate expressed as a percentage per annum: 

• (a) which is the average of the bid rates shown at approximately 10.15 am on reference 
rate page "BBSY" on the Reuters Monitor System on the day the relevant amount was 
due and payable for bank accepted bills having a tenor of 30 days; or 

(b) if for any reason the rate referred to in paragraph (a) is no longer available or if there is 
no rate displayed for that period at that time, then the average of the buying rates 
quoted by 3 banks selected by the Principal at or about 10.15 am on the relevant date 
referred to in paragraph (a) for bills accepted by such banks having a tenor of 30 days. 
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1.2 Defined terms 

Terms used in this Deed which are not otherwise defined will have the meaning given to them in 
the Contract. 

1.3 Interpretation 

In this Deed unless the context otherwise requires: 

(a) references to a person include an individual, a body politic, the estate of an individual, 
corporation, authority, association joint 

 

incorporated or unincorporated), or a partnership; 

(b) the words "including", "includes" and "include" will her ad as if followed by the 
words "without limitation"; 

(c) a reference to any party to this Deed includes that party's executors, administrators, 
successors, and permitted substitutes and assigns, including any person taking part by 
way of novation; 

(d) a reference to any Authority, institute, association or body is: 

(i)  

or body are transferred to another organisation, deemed to refer to the 
replaced or . functions Authority, institute, association 

 
if that Authority, institute, association or body is reconstituted, renamed or 

f the powers or 
 

reconstituted, renamed or replaced organisation or the organisation to which 
the powers or functions are transferred, as the case may be; and 

(ii) if that Authority, institute, association or body ceases to exist, deemed to 
refer to the organisation which serves substantially the same purposes or 
objects as that Authority, institute, association or body; 

(c) a reference to this Deed or to any other deed, agreement, document or instrument ia 
deemed to include a reference to this Deed or such other deed, agreement, document or 
instrument as amended, novated, supplemented, varied or replaced from time to time; 

(0 a reference to any legislation or to any section or provision of it includes: 

(i) any statutory modification or re enactment of, or any statutory provision 
substituted for, that legislation, section or provision; and 

(ii) ordinances, by laws, regulations of and other statutory instruments issued 
under that legislation, section or provision; 

(g) words in the singular include the plural (and vice versa) and words denoting any 
gender include all genders; 

(h) headings are for convenience only and do not affect the interpretation of this Deed; 

(i) a reference to: 

(0 a party or clause is a reference to a party or clause of or to this Deed; and 

(ii) a paragraph or a sub paragraph is a reference to a paragraph or sub 
paragraph in the clause in which the reference appears; 

(j) where any word or phrase is given a defined meaning, any other part of,speech or other 
grammatical form of that word or phrase has a corresponding meaning; 

L\329647753.10 



180 Amended form of AS 4916-2002 

(k) for  all purposes (other than where designated as a Business  Day), "day" means 
calendar  day;  

(1) a reference to "$" is  to Australian currency; 

(m) no rule  of construction  applies to the disadvantage  of a party on the basis  that the party 
put forward or drafted  this Deed or any  part; and  

(n) any reference to "information"  will be read as including information, representations, 
ctatements, data, samples, calculations, assumptions, deductions, determinations, 
drawings, design, specifications, models, plans and other documents  in all forma  
including  the electronic form  in which it was generated. 

2. Guarantee 

2.1 Guarantee 

The Guarantor irrevocably and unconditionally guarantees to the Principal the due and punctual 
performance  by the Managing Contractor  of all the Obligations.  

2.2 Payment by Guarantor 

If the Managing Contractor does not  pay the Guaranteed Money when due, the Guarantor must on*  
demand  pay to the  Principal the Guaranteed Money  which is then due and unpaid or  which later 
becomes due, owing or payable. 

2.3 Perform Obligations 

If the Managing Contractor defaults  in the performance or observance  of any  of the Obligations,  
the Guarantor must,  in addition to its obligations under clause 2.2 of this  Guarantee, on demand 
from time to time  by the Principal, immediately perform any  of the Obligations  then required  to 
be performed  by the Managing Contractor  in the same manner as  the Managing Contractor  ia 
required to perform  the Obligations. 

Indemnity 

As a covenant separate and distinct from  that contained  in clause  2.1, the Guarantor irrevocably  
and unconditionally agrees to  indemnify the  Principal and at all times to  keep the  Principal  
indemnified against any loss or damage suffered  by the  Principal arising out  of or  in connection 
withi 

(a) any failure  by the Managing Contractor to perform the Obligations  duly and 
punctually; or 

(b) any obligation or  liability  that would otherwise form part of  the Obligations bcin_ 
void, voidable or unenforceable against or irrecoverable from the Managing Contractor 
for any reason, and whether or not the  Principal knew or ought to have known  of that  

/1. Liability under this deed  

44-Liability-as-guaranter-and-indemnifier 

A reference,  in this Deed to the obligations or liabilities of the Guarantor is  a reference to the 
Guarantor's obligations or  liabilities as either guarantor or indemnifier (or  :both) under  this Deed.  
The use  of the expression "Guarantor" in this Deed in relation to a party must not  be construed as 
diminishing that party's obligations as an indemnifier under  this Deed. 
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5,---Natu-re-a-Rd-prese-rvati-en-of-Hab4-11ty 

5.1 Absolute liability 

The liability of the Guarantor under this Deed is absolute and is 
net-subjeGt-te4h-e-perfermanGe-of-any-Gendition-RreGedent-Or 
subsequent-by-the-Managing-ContraGter-or-the-Guaranter, 

(b) *1i-Deed binds each person who has executed it, notwithstanding that: 

any person, whether named as a party or not, does not execute this Deed; 

(ii) the execution of this Deed by any person is invalid, forged or irregular in 

(iii) this Deed is or becomes unenforceable, void or voidable against any other 
person. 

5.2 Unconditional liability 

The liability of the Guarantor under this Deed will not be affected by any act, omission, matter or 
thing which, 

. 
might 

. . 
equity 

 
s clause 5.2, n law or 

following: 

(a) the occurrence before, on or at any time after the date of this Deed, of any Insolvency 
Event in relation to the Managing Contractor or the Guarantor; 

(b) the receipt by the Principal of any payment, dividend or distribution under any 
Insolvency Provision in relation to the Managing Contractor or the Guarantor; 

(c) the occurrence of any Event of Default; 

(d) the Contract or any payment or other act, the making or doing of which would 
otherwise form part of the Obligations being or becoming or being conceded to be 
frustrated, illegal, invalid, void, voidable, unenforceable or irrecoverable in whole or in 
part for any reason whether past, present or future; 

(e) the Principal accepting or declining to accept any Security from any person at any 
time; 

(0 the Principal granting time, waiver or other indulgence or concession to, or making any 
eempesitien-er--eempfemise-withr  the-Managing-Gentfaeter—of-411e-Guafanteri 

(g) the Principal not exercising or delaying (whether deliberately, negligently, 
unr asonably or otherwise) in the exercise of any remedy or right it has for the 
enforcement of the Contract or any Obligation; 

(h) any laches, acquiescence or other act, neglect, default, omission or mistake by the 
Principal; 

(i) the determination, rescission, repudiation or termination, or the acceptance of any of 
the foregoing, by the Principal or the Managing Contractor or the Guarantor of the 
Contract or any Obligation; 
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(i) any variation to the Contract or any Obligation, whether or not that variation is 
substantial or material, or imposes any additional liability on or disadvantages the 
Managing Contractor or the Guarantor; 

(k) the full, partial or conditional release or discharge by the Principal or by operation of 
law, of the Managing Contractor or the Guarantor from the Contract or any Obligation; 

any change in membership (whether by death or retirement of an existing member, 
admission of a new member, or otherwise) or in the name of any partnership, firm or 
association in which the Managing Contractor or the Guarantor is a member; 

(in) the transfer, assignment or novation by the Principal or the Managing Contractor or the 
Guarantor of all or any of its rights or obligations under the Contract or under any 
Obligation;  

(n) any failure by the Principal to disclose to the Guarantor any material or unusual fact, 
circumstance, event or thing known to, or which ought to have been known by, the 
Principal relating to or affecting the Managing Contractor or the Guarantor at any time 
before or during the currency of this Deed, whether prejudicial or not to the rights and 
liabilities of the Guarantor and whether or not the Principal was under a duty to 
disclose that fact, circumstance, event or thing to the Guarantor or to the Managing 
Contractor; 

(o) the Principal agreeing with the Managing Contractor or the Guarantor not to sue, issue 
process, sign or execute judgment, commence proceedings for bankruptcy or 
liquidation, participate in any administration, scheme or deed of arrangement or 
reconstruction, prove in any bankruptcy or liquidation, or do anything else in respect of 
the liability of the Managing Contractor or the Guarantor; or 

the provisions of section '1110J of the Corporations Act 2001 (Cth) operating to prevent 
or delay: 

(i) the enforcement of this Deed against any Guarantor; or 

(ii) any claim for contribution against any Guarantor. 

ia—No merger 

(a) T=1548=Deed is in addition to and does not merge with, postpone, lessen or otherwise 
prejudicially affect the Contract or any other Power of the Principal. 

(b)----The-Pfineipal-v414-lield-afty jedgment-er-erder-ebtained-13y4t-agaiftst-afty-pefsen4ff 
respect of the Guaranteed Money or the Obligations collaterally with this Deed, and 
this Deed will not merge in that judgment or order. 

5-A---No-olaligation-te-gal-n-Gonsent 

No consent is required from any Guarantor nor is it necessary for the Guarantor to or be made 
aware of any event referred to in clause 5.2, any transaction between the Principal and thc 
Managing Contractor, or any particulars concerning any Obligation. 

5.5 Appropriation 

(a) The Principal is under no obligation to marshal or appropriate in favour of any 
Guarantor, or to exercise, apply, transfer or recover in favour of any Guarantor, any 
Security or any funds or assets that the Principal holds, has a claim on, or has received 
or is entitled to receive, but may do so in the manner and order as the Principal  
determines in its absolute discretion. 
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(b) The Principal may hold in a suspense account (without liability to pay interest) any 
money which it receives from the Guarantor, or which it receives on account of the 

5.6 Void or voidable transaction& 

14 

(a) the Principal has at any time rel-ased or discharged: 

(i) the Guarantor from its obligations under this Deed; or 

(ii) any assets of the Guarantor from a Security, 

in either case in reliance on a payment, receipt or other transaction to or in favour of 
the Principal; or 

(b) any payment or other transaction to or in favour of the Principal has the effect of 
releasing or discharging: 

(i) the Guarantor from its obli_ations under this Deed; or 

(ii) any assets of the Guarantor from a Security; 

ad 

(c) that payment, receipt or other transaction is subsequently claimed by any person to be 
void, voidable or capable of being set aside for any reason, including under an 
InseWeney-Pr-evisiefr er-under-the-gener-al-leand 

(d) that claim is upheld or is conceded or compromised by the Principal, 

theft+ 

(e) the Principal will immediately become entitled against the Guarantor to all rights 
(including under any Security) as it had immediately before that release or discharge; 

(0 the Guarantor must immediately do all things and execute all documents as the 
Principal may reasonably require to restore to the Principal all those rights; and 

(g) the Guarantor must indemnify the Principal against costs, losses and expenses suffered 
or incurred by the Principal in or in connection with any negotiations or proceedings 
relating to the claim or as a result of the upholding, concession or compromise of the 
claim. 

5.7 No set off, counterclaim 

The liability of the Guarantor under this Deed will not be reduced or avoided by any defence, set 
off or counterclaim available to the Manang Contractor against the Principal. 

5.8 Claim on the Guarantor 

enforce the Contract, or any other right, power or remedy against the Managing Contractor, before 
making any demand or claim on the Guarantor. 
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5.9 No representation by Principal etc. 

The Guarantor ackn wledges that it has not entered into this Deed as a result of any 
representation, promise, statement or inducement to the Guarantor by or on behalf of the 
Principal, the Managing Contractor or any other person. 

6. Representations and Warranties 

6.1 General representations and warrantie& 

The Guarantor or, if there is more than one Guarantor, each Guarantor represents and warrants to 
the Principal that: 

(a) this Deed constitutes a valid and legally binding obligation of the Guarantor in 
accordance with its terms; 

(b) the execution, delivery and performance of this Decd by the Guarantor does not breach 
any law binding on it, or any document or agreement to which the Guarantor is a party 
or which is binding on it or any of its assets; 

(c) no litigation, arbitration, mediation, conciliation, criminal or administrative 
proceedings are current, pending or, to the knowledge of the Guarantor, threatened, 
which, if adversely determined, may have a material adverse effect on the ability of the 
Guarantor to perform its obligations under this Deed;  

(d)----a444fifefRiation-relating-t-e-the-Guaraftter--pfevided-t-e-the-Princ-ipal4n-eerffiec-t-ien-with 
this Deed is true in all material respects and is not, by omission or otherwise, 

the Guarantor has not entered into this Deed as the trustee of any trust. 

6T2-Cer-perate-repr-esentati-ens-a-nd-waFranties 

The Guarantor, or if there is more than one Guarantor, each Guarantor, that is or purports to be a 
body corporate, further represents and warrants to the Principal that: 

(a) it is duly incorporated and has the corporate power to own its property and to carry on 
its business as is now being conducted; 

(b) the execution, delivery and performance of this Deed does not breach the Constitution 
of the Guarantor and, if the Guarantor or any of its subsidiaries is listed on the 
Australian Stock Exchange Limited or on any other stock exchange, those listing  
requirements or business rules; 

(c) it has the power, and has taken all corporate and other action required, to enter into this 
Deed and to authorise the execution and delivery of this Deed and the performance of 
its obligations under this Deed; and 

(d) the Guarantor has filed all corporate notices and effected all registrations with the 
Australian Securities and Investments Commission and all of those filings and 
registrations are current, complete and accurate to the extent they arc material to the 
performance of the obligations of the Guarantor under this Deed. 
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7. Payment.; 

7.1 On demand 

All money payable by the Guarantor under this Deed must be paid by the Guarantor on demand 
by the Principal in immediately available funds to the account and in the manner notified by the 
Principal to the Guarantor. 

7.2 Payment in groso 

All money received or recovered by the Principal on account of the Guaranteed Money will be 
treated as payments in oss without any right on the part of the Guarantor to claim the benefit of 
any money received or recovered by the Principal or any Security, until the Principal has been 
paid 100 cents in the dollar in respect of the Guaranteed Money. 

7.3 Interest 

As a liability separate and distinct from the Guarantor's liability under clauses 2 and 3, the 
Gu-afanter-fnblat-en-Eleman-E1-by-t-h-e-P-Fineipal-pay-intefes.t-en-a14-anieunt-s-due-aftd-payable-bit-ams1 
unpaid under or in respect of this Deed. Interest will accrue on those amounts from day to day 
from the due date up to the date of actual payment, before and (as a separate and independent 
obligation) after judgment, at the Specified Rate for successive 90 day interest periods 
commencing on the date of default and, if not paid when due, will itself bear interest in 
accordance with this clause 7.3, provided that interest will not be payable under this clause to the 
extent that interest for late payment to the Principal is incoorated into the calculation of the 
amount payable under the Contract. 

7.4 Merger 

If the liability of the Guarantor to pay to the Principal any money under this Deed becomes 
merged in any judgment or order, then, as an independent obligation, the Guarantor will pay 
interest on the amount of that money at the rate which is the higher of that payable under clause 
7.3 and that fixed by or payable under the judgment or order. 

7.5 No set off or deduction 

All payments by the Guarantor to the Principal under this Deed must be: 

(a) free of any set off or counterclaim; and 

(b) without deduction or withholding for or on account of any present or future Taxes, 
unless the Guarantor is compelled by law to make any deduction or withholding. 

If the Guarantor is compelled by law to make any deduction or withholding for or on account of 
any present or future Taxes (not being Taxes on the overall net income of the Principal), then the 
Guarantor must: 

(c) pay to the Principal any additional amounts necessary to enable the Principal to receive 
(after all deductions and withholdings for those Taxes) a net amount equal to the full  
amount which would otherwise be payable to the Principal if no deduction or 
withholding was required to be made; 

(d) promptly (and within the time prescribed by law) pay to the relevant taxing authority 
the amount of those Taxes which it is compelled by law to deduct or withhold, and 
indemnify the Principal for any Taxes and interest or penalties to which the Principal 
may become liable consequent n the failure of the Guarantor to pay those Taxes; and 
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(c) deliver to the Principal, promptly on request from the Principal, a copy of any receipt 
issued by the relevant taxing authority on payment of those Taxes. 

7.6 Currency indcmnity 

(a) The Australian Dollar is the currency of payment by the Guarantor under or in 
connection with this Deed, except that payment by the Guarantor of or in relation to 
any Obligation which is denominated in a foreign currency must be made in that 
foreign currency. 

(b) If for any reason any amount payable by the Guarantor under or in connection with this 
Deed is received by the Principal in a currency (Payment Currency) other than the 
currency (Agreed Currency) in which that amount is required to be paid under this 
Deed (whether as a result of any judgment or order, the liquidation of the Guarantor or 
otherwise), and the amount obtained (net of charges) by the Principal on its conversion 
of the amount of the Payment Currency received into the Agreed Currency is less than 
the amount payable under this Deed in the Agreed Currency, then the Guarantor will, 
as an independent and additional obligation, indemnify the Principal for that deficiency 
and for any loss sustained as a result of that deficiency. 

8. Expenses and stamp duties 

8.1 Expenses 

The Guarantor must on demand reimburse the Principal for and keep the Principal indemnified 
against including disbursements solicitor/own  client basis 

 

(or on a full indemnity basis, whichever is the higher) assessed without the necessity of taxation, 
incurred by the Principal in connection with: 

(a) any consent, agreement, approval, waiver, amendment to or discharge of this Deed;  
and 

(b) any exercise, enforcement or preservation, or attempted exercise, enforcement or 
preservation, of any rights under this Decd. 

8.2 Stamp duties 

(a) The Guarantor must pay all stamp duties, transaction, registration and similar Taxes, 
including fines and penalties, which may be payable to or required to be paid by any 
appropriate authority, or determined to be payable in connection with the execution, 
delivery, performance or enforcement of this Deed or any payment or receipt 
contemplated by this Deed; and 

(b) the Guarantor must indemnify the Principal against any loss or liability incurred or 
suffered by it as a result of the delay or failure by the Guarantor to pay any amount 
described in paragraph (a). 

8.3 Goods and Services Tax 

If the Principal is or becomes liable to pay any GST (including any penalty) in respect of any 
supply it makes under, or in connection with, this Deed (CST Liability) then: 

(a) to the extent that an amount is payable by the Guarantor to the Principal under this 
Deed for that supply the amount will be increased by the full amount of the GST  
Liability; and 

(b) otherwise the Guarantor will indemnify and keep the Principal indemnified for the 
full amount of the GST Liability. 
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Assignment 

The Principal may assign, novate or otherwise transfer all or any part of its rights under this Deed 
and may disclose to a proposed assignee or transferee any information in the possession of the 
Principal relating to the Guarantor. 

14--Clevernin-g-lawriur-isd-i-etion-a-n-d-arbitcatien 

10.1 Governing law 

This Deed and where applicable, the arbitration reference contained in clause 10.3, is governed by 
an-El-wiI4-be-c-enetfue€1-aec-er-Eling-te-the-laws-ef-New-geut-h-Wales, 

10.2 Jurisdiction 

(a) This clause 10.2 only applies where clauses 10.3 to 10.8 do not apply. 

(b) The Guarantor irrevocably submits to the non exclusive jurisdiction of the courts and 
appellate courts of New South Wales, and the courts competent to determine appeals 
from those courts, with respect to any proceedings which may be brought relating in 
any way to this Decd. 

(c) The Guarantor irrevocably waives any objection it may now or in the ture have to the 
veliu-e-ef-any-ffeeeedingsr  anil-any-elaim4t-iiiay-ne-w-er-in-the-f9itiffe-have-t-hat-any 
proceeding has been brought in an inconvenient fornm, where that venue falls within 
paragraph (b) of this clause. 

10.3 Reference to arbitration 

(a) Clauses 10.3 to 10.8 will only apply where the Guarantor is a foreign company (as 
defined in section 9 of the Corporations Act 2001 (Cth)). 

(b) Any controversy, claim or dispute directly or indirectly based upon, arising out of, 
relating to or in connection with this Deed (including but not limited to any question 
relating to the existence, vali44y-er-ten-nina.tiefref-t-hie-Deed)-shall-be-r-efeFfe€1-te-an€1 
finally resolved by arbitration in accordance with the arbitration rnles of the Australian 
Centre for International Commercial Arbitration (known as the ACICA Arbitration 
Rules). 

(c) The seat of the arbitration will be Sydney. 

(d) The number of arbitrators will be one. 

The language of the arbitration will be English. 

10.4 Consolidation 

The parties agree that section 2/I of the International Arbitration Act 197'1 (Cth) will apply in 
respect of consolidations. 

10.5 Joinder 

to allow a third party who the arbitrator considers has a sufficient interest in the outcome of the 
arbitration to be joined in the arbitration as a party. Each party to this Deed hereby consents to 
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to make a single final award, or separate awards, in respect of all parties so joined in the 
arbitration. 

(a) The powers conferred and restrictions imposed on a court by Part 4 of the  Civil 
Liability Act 2002 (NSW) (and any equivalent statutory provision in any other state or 
territory or the Commonwealth) are not conferred on an arbitral tribunal appointed in 
accordance with clause 10.3. 

(b) The arbitral tribunal has no power to make a binding or non binding determination or 
any award in respect of a dispute by applying or considering the provisions of Part '1 of 
the Civil Liability Act  2002 (NSW) (and any equivalent statutory provision in any other 
state or territory or the Commonwealth) which might, in the absence of this provision, 
have applied to any dispute referred to the arbitral tribunal. 

10.7 Enforcement of interim measures 

The parties agree that section 23 of the International Arbitration Act  197'1 (Cth) will apply. 

1-0,8-Award-final-anel-b-inding 

Any award will be final and binding upon the parties. 

11. Miscellaneous 

11.1 Notices 

writing  
address or sent to the facsimile number as set out below (or to any new address or 
facsimile number that a party notifies to the others): 

(i) to the Principal: 22 Giffnock Avenue 
Macquarie Park NSW 2113 
Fax: (02) 8265 9501  
Attention: 

(ii) to the Guarantor: [to be completed] 

(b) A notice sent by post will be taken to have been received at the time when, in due 
course of the post, it would have been delivered at the address to which it is sent. 

(c) A notice sent by facsimile will be taken to have been received on the next day after the 
day shown on the transmission record showing the number of the person to whom it is 
addressed in accordance with paragraph (a), which is a Business Day. 

14,2-Continuing-obligation 

This Deed is a continuing obligation notwithstanding any termination by the Guarantor, 
settlement of account, intervening payment, express or implied revocation or any other matter or 
thing, and the Principal will continue to be entitled to the benefit of this Deed as regards the due 
and punctual performance of all the Obligations until a final discharge has been given to the 
Guarantor. 

11.3 Further assurance 

The Guarantor must immediately on the request of the Principal, and at the cost of the Guarantor, 
do and perform all further acts and things and execute and deliver all further documents as the 
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Principal reasonably requires, or as are required by law, to perfect or to give effect to the rights 
and powers of the Principal created, or intended to be cr ated, by this Deed. 

11.4 Form of demand 

A demand on the Guarantor for panent under this Deed may be in the form and contain any 
information as the Principal determines, provided it includes particulars of the relevant default in 
the-dae-and-pttnetaal-per-feHnanee-ef-the-Obligatiens, 

11.5 Entire agreement 

Thin Deed constitute the entire agreement and understanding between the parties and will talce 
effect according to its tenor despite, and supersede: 

(a)-an-y-pr-ier--agfeement (whether in writing or net), negotiations and discussions between 
the parties in relation to the subject matter of this Deed; or 

(b) any correspondence or other documents relating to the subject matter of this Deed that 
may have passed between the parties prior to the date of this Deed and that are not 
expressly included in this Decd. 

11.6 Joint and several liability 

The obligations of the Guarantor, if more than one person, under this Deed, are joint and several. 
Each person constituting the Guarantor acknowledges and agrees that it will be causally 
responsible for the acts and omissions (including breaches of this Deed) of the other as if those 
acts or omissions were its own and the Principal may proceed against any or all of them. This 
Deed binds each person who signs as a "Guarantor" even if another person who was intended to 
become a "Guarantor" does not become a "Guarantor" or is not bound by this Deed. 

11.7 Severance 

respect under the law of any jurisdiction, that will not affect or impair: 

(a) the legality, validity or enforceability in that jurisdiction of any other provision of this 
Decd; or 

(b) the legality, validity or enforceability under the law of any other jurisdiction of that or 
any other provision of this Deed. 

11.8 Remedies cumulative 

Each Power in cumulative and in addition to each other Power available to the Principal. 

11.9 Waiver 

(a) Failure to exercise or enforce or a delay in exercising or enforcing or the partial 
exercise or enforcement of any right, power or remedy provided by law or under this 

PrincipalDeed by the 
. . 

waiver 
 

ll not 
 

n any way preclude, or operate as a 
 exercise or enforcement, or further exercise or enforcement of that or any other right, 

power or remedy provided by law or under this Decd. 

(b) - Any waiver or consent given by the Principal under this Deed will only be effective 
and binding on the Principal if it is given or confinned in writing by the Principal. 

(c) No waiver by the Principal of: 
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(i) a breach of any term of this Deed; or 

(ii) any other failure by the Guarantor to comply with a requirement of this 
Deed, 

will operate as a waiver of another breach of that term or failure to comply with that 
requirement or of a breach of any other term of this Deed or failure to comply with any 
other requirement of this Deed. 

11.10 Consents  

Any consent of the Principal referred to in, or required under, this Deed may be given or withheld, 
given subject conditions, Principal 

 . . 
discretion) thinks 

 
or may be 

 
ts absolute 

 unless this Deed expressly provides otherwise. 

1-1,1-0A—Vien-na-Genventien 

The United Nations Convention on Contracts for the International Sale of Goods does not apply to 
this Deed. 

1-1,14—M-oratorium-1-egislati-en 

To the fullest extent permitted by law, the provisions of all laws operating directly or indirectly to 
lessen or affect in favour of the Guarantor any obligation under this Deed, or to delay or otherwise 
prevent or prejudicially affect the exercise of any Power, are expressly waived. 

11.12 Variations 

This Deed may only be varied by a document signed by or on behalf of both the Principal and the 
Guarantor. 

11.13 Provisions liability  

Any provision of this Deed which seeks to limit or exclude a liability of the Principal or the 
Guarantor is to be construed as doing so only to the extent permitted by law. 

11.14 Counterparts 

(a) This Deed need not be executed by the Principal. 

(b) If the Guarantor is more than one person, a Guarantor may execute this Deed in one or 
more separate counterparts, each of which constitutes the deed of that Guarantor. 

11.15 Confidentiality 

(a) Subject to paragraph (b), each party must keep the terms of this Deed confidential. 

(b) A party may make any disclosure in relation to this Deed: 

(i) to a professional adviser, financial adviser, insurer, rating agency, financier 
or auditor if that person is obliged to keep the information disclosed 
confidential; 

(ii) to the extent required to comply with any law, a requirement of a regulatory 
body (including any relevant stock exchange) or pursuant to administrative 
request or Parliamentary requirement; 

(iii) to any of its employees or officers to whom it is necessary to disclose the 
information; 
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(iv) in connection with any legal or arbitral proceeding under or in relation to 
this Deed; 

(v) to obtain the consent of a third party to a term of, or to an act under, this 
Deed; 

(vi) to a "related body corporate", as defined in section 9 of the Corporations 
Act 2001 (Cth), as long as it advises that related body corporate of the 
confidential nature of the terms of this Deed; 

(vii) (in the case of the Principal) to a potential assignee provided they agree to 
keep the terms of this Deed confidential; 

(viii) (in the case of the Principal) to a related agency or to its responsible 
Minister; 

(ix) with the prior consent of the other party to this Deed; or 

(x) if the information disclosed has come int the public domain through no 
fault of the party (or its employees, officers r related bodies corporate) 
making the disclosure. 
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Executed as a deed. 

Executed -by 
in the presence of:  

Signature of Director Signature of Secretary/other Director 

Name of Director in full Name of Secretary/other Director in full 
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Annexure Part T1 - Managing Contractor's Personnel and Functions 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part T1 

  

Managing Contractor's personnel and functions 

(clause 1 and subclause 17.2) 

Key Personnel 

IMO 

Note: 1(136 Signaffing-Cetraffriesioning Engineer and KP7 Signalling Tester in Charge are included in the Reimbursable 
Services. 
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Annexure Part U1 - Managing Contractor's Certificate of Design 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part U1 

  

  

Managing Contractor's Certificate of Design Compliance 

(subclause 25.2) 

MANAGING CONTRACTOR'S CERTIFICATE OF 

DESIGN COMPLIANCE 

MANAGING CONTRACTOR: 

DESIGN PACKAGE (limit of 1 per certificate) DESCRIPTION: 

I certify that the design documents for the package or part thereof described above has been completed to 

the extent indicated above in accordance with the requirements of the Contract between the Principal and 

by the TfNSW (including as required 

StandardManagement Requirements where applicable), and complies with the requirements of the 

Contract and the Planning Approval, subject to the register of outstanding minor design 

non-conformances and unresolved issues attached. 

I further certify that the attached compliance records as required by the Contract reflect the true status of 

the design package. 

NAME: SIGNATURE: DATE: / / 

(Managing Contractor's Representative) 
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Annexure Part V1 - Confidentiality Deed 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part V1 

  

Confidentiality Deed 

(subciause 5.5) 

To: II 

We the engaged 

Consultant / Supplier / Subcontractor body, undertake to treat as confidential all information 

received/generated from the (Principal) in respect of work 

performed by the Principal and all information generated by the Consultant / Supplier / Subcontractor body 

in the course of performing the Services. 

The Consultant / Supplier / Subcontractor hereby undertakes: 

(a) to disclose that information to its employees only on a need-to-know basis; 

(b) not to disclose that information to any other person without first obtaining the written consent of 
the Principal; 

(c) not to use that information except as necessary in connection with the Consultant / Supplier / 
Subcontractor body's engagement to perform the Services; and 

(d) to ensure that its employees to whom that information is disclosed will comply with (a), (b) and 
(c) above. 

This undertaking will not apply to information about the Principal which is in the public domain (except 

where the availability of the information in the public domain is due to any unauthorised disclosure by the 

Consultant / Supplier / Subcontractor, its employees or agents) or which was already known to the 

Consultant / Supplier /Subcontractor. 

Any breach of this undertaking by the Consultant / Supplier / Subcontractor's employee or agent will 

constitute a breach of this undertaking by the Consultant / Supplier / Subcontractor and at the direction of the 

Principal the Consultant / Supplier / Subcontractor must institute proceedings or do whatever the Principal 

regards as reasonable to prevent or contain the breach. 

The Consultant / Supplier /Subcontractor undertakes that on request from the Principal it will forthwith 

return to the Principal all originals and copies of the confidential information, however embodied, supplied 

by the Principal and destroy all documents containing or prepared using any confidential information 

however embodied. 
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The Consultant / Supplier / Subcontractor also undertakes to declare to the Principal any conflict of interests 

that exists or arises during the course of its engagement which may impinge on the objectivity or probity of 

the work performed. Such declarations are to be made as soon as the conflict of interests issues arises. 

This undertaking will remain in force until each part of the confidential information is released by the 

Principal into the public domain. 

Dated:  

SIGNED for and on behalf of: 

(Print Company Name) 

By: 
(Print Name) (Signature) 

in the presence of: 

(Print Name) (Signature) 
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Annexure Part W1 - Form of Warranty 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part 1A/1 

  

  

Form of Warranty 

(subclause 6.14) 

This Deed Poll is made the day of 20 

To: Tr-anspeFt-fer—NS-WSydney  Metro  (ABN 18 80'112 354  239 602), a corporation established by 

section  3CPart 3D  of the Transport Administration Act 1988 (NSW), of Level 1, South Building, 22 

Giffnock Avenue, Macquarie  Parld  3, 680 George Street, Sydney  NSW 2113 (Principal); and 

[Add other beneficiaries as nominated by TfNSWthe Principal]  Beneficiary 

By: That person described in Item 1 of the Schedule (Warrantor) which expression will include its 

successors and assigns. 

RECITALS 

A. The Warrantor has supplied the items described in Item 2 of the Schedule (Equipment) to the person 

described in Item 3 of the Schedule (Managing Contractor) or the person described in Item 4 of the 

Schedule, a subcontractor of the Managing Contractor (Subcontractor), for the works (Works) 
being carried out by the Managing Contractor under the Contract described in Item 5 of the 

Schedule (Contract) with the Principal. 

B. It is a requirement of the Contract that the Managing Contractor procure the Warrantor to give the 

following warranties in favour of the Principal and Beneficiary with respect to the Equipment. 

OPERATIVE 

1. Quality 

The Warrantor: 

(a) warrants to the Principal and Beneficiary that the Equipment will be to the quality and 
standard stipulated by the Contract and will be of merchantable quality and fit for the 
purpose for which it is required; and 

(b) gives the warranty more particularly set out in Item 6 of the Schedule with respect to 
the Equipment. 

The above warranties are in addition to and do not derogate from any warranty implied by law in 
respect of the Equipment. 
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2. Replacement 

The Warrantor warrants to the Principal and Beneficiary that it will replace so much of the 
Equipment as: 

(a) is found to be of a lower quality or standard than that referred to in clause 1; or 

(b) shows deterioration of such extent that in the opinion of the Principal or Beneficiary 
the Equipment ought to be made good or replaced in order to achieve fitness for the 
purpose for which it is required, whether on account of utility, performance, 
appearance or otherwise, 

within the period described in Item 7 of the Schedule. 

3. Warrantor to bear cost 

The Warrantor covenants to the Principal and Beneficiary that it will bear the cost of any work 
necessary to any part of the Works to enable the requirements of clause 2 to be carried out or to 
make good the Works afterwards. 

4. Principal not liable 

The Warrantor acknowledges to the Principal and Beneficiary that nothing contained in this Deed 
Poll is intended to nor will render either the Principal or Beneficiary in any way liable to the 
Warrantor in relation to any matters arising out of this Deed Poll or otherwise. 

5. This Deed Poll may not be revoked 

This Deed Poll may not be revoked or otherwise modified without the prior written consent of the 
Principal and Beneficiary. 

6. Governing Law and jurisdiction 

(a) This Deed Poll shall be governed by and construed in accordance with the laws of the 
State of New South Wales. 

(b) The Warrantor hereby submits to the non-exclusive jurisdiction of the courts of New 
South Wales and any courts that may hear appeals from any of those courts, for any 
proceedings in connection with this Deed Poll, and waives any right it might have to 
claim that those courts are an inconvenient forum. 

7. Enforcement of this Deed Poll 

For the avoidance of doubt this Deed Poll is enforceable by any of the Principal or Beneficiary. 
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Schedule 

Item 1 Name and Address of Warrantor Urti 

Item 2 Equipment (Recital A) 

Item 3 Managing Contractor (Recital A) 

Item 4 Subcontractor (Recital A) 

Item 5 Contract (Recital A) [#1 

Item 6 Detailed Warranty of Warrantor [ti] 
(Clause 1(b)) 

Item 7 Period of Years (Clause 2) [#] years from the expiry of the last "Defects Liability 

Period" as defined in the General Conditions (including any 

extension under subclause 20.6 of the General Conditions) 

EXECUTED AS A DEED POLL 

Executed by [insert name of Warrantor] (ABN 

[insert ABM) by or in the presence of: 

Signature of Director Signature of Secretary/other Director 

Name of Director in full Name of Secretary/other Director in full 
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Annexure Part X1 - Property Owner's Certificate 

ANNEXURE to the Australian Standard 
Managing Contractor Contract—General 
conditions 
AS 4916-2002 

Part X1 

  

Property Owner's Certificate 

(subclause 19.4A) 

This deed poll is made the day of 20 

To: Transport for NSW (ABN 18 804 239 602), a corporation established by section 3C of the 

Transport Administration Act 1988 (NSW), of Level 1, South Building, 22 Giffnock Avenue, 

Macquarie Park NSW 2113 (Principal) 

By: [ 1• 

Property Address:  

1. I/We confirm that the following works has been carried out and completed on my/our property to 

my/our satisfaction: 

[Insert description of works on property and property] 

2. l/We confirm that our land has been rehabilitated and all damage and degradation on it repaired. 

3. 1/We release the Principal from all claims and actions which I/we may have arising out of or in 

connection with the works referred to in paragraph 1. 

4. This deed poll may not be revoked or otherwise modified without the prior written consent of the 

Principal. 

Executed as a deed poll. 

Signed sealed and delivered by [insert name] in 

the presence of: 

Signature 

Signature of Witness 

Name of Witness in full 

L\329647753.10 
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